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HISTORY OF THE PROCEEDING


On December 30, 2008, Thomas E. Gowen (“Gowen” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  In the complaint, he alleged, among other things, the following:  that there are incorrect charges on his bill; that he received a termination notice; that he would like a payment arrangement; that he and his wife have numerous medical conditions; that they have received false PECO bills with the wrong return address; that false PECO employees have come to their home and told them that their service would be terminated if they did not pay them at the door; that they were not aware that customers cannot pay people who come to your home; and that the people who came to their door might have been con men.  The Complainant requested that his allegations regarding false employees requesting money be investigated.  



On January 26, 2009, the Respondent filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bills.  The Respondent denied that it sent the Complainant false bills.  The Respondent averred that the Complainant initiated service on November 28, 1973.  The Respondent stated that over the last four years the Complainant made one payment per year in 2005, 2006 and 2007 and two payments in 2008.  The Respondent stated that the Complainant’s account balance was $9,006.69 because he does not pay his bills.  The Respondent denied that false PECO employees or con men have visited the Complainant’s property and requested money to prevent service termination.  The Respondent stated it could not investigate payments that the Complainant made to a third party.  The Respondent said that it advised the Complainant to mail his payments to the PECO payment processing center or go to one of PECO’s authorized payment centers.  The Respondent admitted that it has attempted to collect the outstanding balance.



A hearing was held in this matter in the Philadelphia State Office Building on April 24, 2009, before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Thomas E. Gowen, and his son, John Gowen, testified in support of the complaint.  Before going on the record, John Gowen stated that they did not have their exhibits because the friend who helped them prepare the exhibits was rushed to the emergency room on the morning of the hearing.  Since the Complainant and his son were able to provide testimony and the Respondent was prepared to proceed, the undersigned stated that the hearing would be held as scheduled.  The Respondent was represented by Tishekia Williams, Esquire.  The Respondent presented the testimony of one witness, Louis DuBois, a regulatory assessor, who sponsored five exhibits:  PECO Exhibit 1 - the Complainant’s account statement for the period from November 2004 through October 2006; PECO Exhibit 2 – the Complainant’s account statement for the period from May 2007 through April 2009; PECO Exhibit 3 – the Complainant’s termination and medical extension history; PECO Exhibit 4 – the Complainant’s payment agreement history; and PECO Exhibit 5 - the Bureau of Consumer Services’ decision dated October 28, 2009. 



After the testimony was presented, the Complainant stated that he had receipts for payments made between 2007 and 2009, copies of bills, and documents to show that he received inadequate notice of terminations.  Therefore, the record was held open to allow the Complainant to submit late filed exhibits.  In addition, the Complainant was asked to provide information about the income of all residents of the household.  Complainant was instructed to send this information to the presiding officer and Ms. Williams by May 8, 2009.  Written objections were to be sent to the presiding officer and the Complainant by May 18, 2009.  



On May 11, 2009, the undersigned received a cover letter, dated May 8, 2009, from the Complainant’s other son, Thomas G. Gowen, with one copy of receipts for several payments.  He indicated that he was not sure that he was providing all of the exhibits that his father and brother wanted to present since he could not contact them.  He said he would find out if there were additional exhibits once he could contact them.  There is no evidence to show that the information was sent to the Respondent.  The copy of the receipts purported to show that the Respondent did not credit the Complainant for all of the cash payments he made in 2008 and January 2009.  However, the original receipt should have been submitted with two copies.  Since the copy of the receipts is inconsistent with the evidence already in the record, the undersigned concluded that they should not be admitted.  



John Gowen contacted the Philadelphia Regional office in July 2009 to state that his mother passed on June 1, 2009, and that he and his father had been sick since the hearing.



However, the Complainant did not submit any bills or evidence that the termination notice was inadequate. 


During the hearing the Complainant objected to PECO Exhibits 1, 2 and 3.  Since the Complainant has failed to provide credible evidence to demonstrate that the information in those exhibits is incorrect, the objection is overruled and the exhibits are admitted.  PECO Exhibits 4 and 5 were admitted without objection during the hearing. 



The record in this case consists of an eighty-two page transcript of the hearing and five exhibits.  The record closed in November 2009.
FINDINGS OF FACT



1.
The Complainant is Thomas E. Gowen, 210 Gramercy Street, Clifton Heights, PA 19018.



2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant has a residential electric account and gas residential heating account with the Respondent for service at the Gramercy Street property, the service address (PECO Ex. 1, 2).



4.
At the time of the hearing, the Complainant, his wife and his two sons lived at the service address. 



5.
The account was established at the service address on November 28, 1973.



6.
On November 4, 2004, the Respondent gave the Complainant a payment arrangement requiring him to pay $150.00 a month. The Complainant did not keep this payment arrangement (PECO Ex. 4).



7.
The Complainant made the following payments on the following dates:  $284.00 on November 11, 2004; $99.00 on November 23, 2004; and $93.50 on December 21, 2004 (PECO Ex. 1).



8.
The Complainant’s service was shut off for nonpayment on July 28, 2005, for a past due balance of $1,661.23 (PECO Ex. 1, 3).



9.
On July 29, 2005, the Complainant paid $1,662.20 to have the service restored and a $60.00 reconnection fee (PECO Ex. 1).



10.
On August 5, 2005, the Complainant’s checks for $1,662.20 and $60.00 were returned due to insufficient funds (PECO Ex. 1).



11.
The Complainant paid $149.63 on September 23, 2005 (PECO Ex. 1).



12.
The Complainant’s service was shut off for nonpayment on April 10, 2006, for a past due balance of $3,032.03 (PECO Ex. 1, 3).



13.
On April 11, 2006, the Respondent gave the Complainant a payment arrangement requiring him to pay $127.06 a month. The Complainant did not keep this payment arrangement (PECO Ex. 4).



14.
The Complainant paid $250.00 on April 12, 2006 (PECO Ex. 1).



15.
On June 22, 2006, the Respondent credited a $284.00 deposit plus the deposit interest in the amount of $13.12 to the Complainant’s account (PECO Ex. 1).


16.
The Complainant’s service was shut off for nonpayment on July 26, 2006, for a past due balance of $2,746.04 (PECO Ex. 1, 3).



17.
The Complainant’s service was shut off for nonpayment on September 15, 2006, for a past due balance of $2,985.35. (PECO Ex. 1, 3).



18.
The Complainant paid $300.00 on July 31, 2007 (PECO Ex. 2).


19.
The Complainant’s service was shut off for nonpayment on September 25, 2007, for a past due balance of $5,270.03 (PECO Ex. 2, 3).



20.
On September 26, 2007, the Complainant paid $5,800.00 to have the service restored (PECO Ex. 2).



21.
On September 28, 2007, the Complainant’s check for $5,800.00 was returned due to insufficient funds (PECO Ex. 2).



22.
The Complainant’s service was shut off for nonpayment on April 25, 2008, for a past due balance of $6,750.00 (PECO Ex. 2, 3).



23.
On April 28, 2008, the Complainant paid $6,750.00 to have the service restored (PECO Ex. 2).



24.
On April 30, 2008, the Complainant’s check for $6,750.00 was returned due to insufficient funds (PECO Ex. 2).



25.
The Complainant’s service was shut off for nonpayment on June 2, 2008, for a past due balance of $6,977.34 (PECO Ex. 2, 3).



26.
On June 9, 2008, a medical extension was granted with an expiration date of July 8, 2008 (PECO Ex. 3).


27.
On June 10, 2008, the Complainant paid $3.73 (PECO Ex. 2).



28.
The Complainant’s service was shut off for nonpayment on July 22, 2008, for a past due balance of $7,439.25 (PECO Ex. 1, 3).



29.
On July 29, 2008, a medical extension was granted with an expiration date of August 28, 2008 (PECO Ex. 3).


30.
On September 3, 2008, the Complainant paid $10.00 (PECO Ex. 1).


31.
On September 15, 2008, a medical extension was granted with an expiration date of October 15, 2008 (PECO Ex. 2).


32.
The Complainant filed an informal complaint with the Bureau of Consumer Services on September 19, 2008, requesting a payment arrangement (PECO Ex. 1).


33.
The Bureau of Consumer Services issued its decision report on October 29, 2008.  The Complainant’s balance was $8,324.32.  Beginning in November 2008 he was required to pay a budget of $122.00 plus $347.00 a month on the arrearage for a total of $469.00.  The Complainant did not keep this payment arrangement (PECO Ex. 4, 5).  


34.
At the time of the hearing, the Complainant’s balance was $9,483.95 (PECO Ex. 2).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Incorrect charges



The Complainant did not offer any bills or explain why he thought the charges were incorrect.  The Complainant has a residential electric account and a gas heating account (PECO Exs. 1, 2).  The evidence in the record shows that the Complainant does not pay his bill in full each month.  Therefore, the balance accumulated over several years.  The Complainant failed to show that the charges on his bills are incorrect.
Payment agreements and payments



The Respondent provided account statements, a history of payment agreements, a history of terminations and a Bureau of Consumer Services’ decision to show that the terminations were warranted and that the Complainant failed to keep the payment arrangements that the Respondent and the Commission gave him (PECO Exs. 1-5).



The evidence in the record shows that the payments are sporadic.  In addition, several checks were returned for insufficient funds.  Louis DuBois, the Respondent’s witness, explained that the Respondent provides 10 day notice and two attempts for 72 hour notice prior to termination.  In addition, he provided credible testimony regarding the account statements and the termination and medical extension history (PECO Exs. 1-3),


Mr. DuBois stated that the Complainant’s balance was $9,483.95 because the Complainant has a poor payment history (PECO Ex. 1, 2).  



The Complainant and his son testified that the Complainant’s wife gave money to people who came to the door indicating that they were PECO employees.  The Respondent indicated that the Complainant was told to pay at an approved payment center or mail the payments to PECO.



PECO Exhibit 4 lists three payment arrangements that the Complainant did not keep.  The Complainant failed to show that he complied with prior payment agreements or that he made additional payments.  Consequently, he has failed to sustain his burden of proof. 



In the Bureau of Consumer Services informal complaint filed on September 19, 2008, the Complainant requested a payment arrangement.  There is no evidence that he claimed that he made payments in 2008 that were not credited. 



The Complainant failed to establish a prima facie case.  The Complainant failed to provide evidence to demonstrate that there are incorrect charges on his bill.  The Respondent admitted that the Complainant received several termination notices for nonpayment.  Since the Complainant did not present any bills, he cannot substantiate his allegation of false bills.  The Complainant failed to provide descriptions of the people he identified as false employees coming to request money or the dates that his wife gave them money. 


Even if the Complainant had established a prima facie case, in rebuttal the Respondent presented evidence about the Complainant’s balances over the years.  In addition, the Respondent presented evidence regarding shut offs and medical certifications. 


The Complainant did not offer evidence to rebut the Respondent’s evidence. 



Based on the evidence in the record, the Complainant was billed properly for his electric and gas usage at the service address.  The charges on the bills are correct.  Consequently, the Complainant is responsible for paying the bill. 



Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Thomas E. Gowen against the PECO Energy Company at Docket F-2009-2082587 is dismissed in its entirety. 



2.
That the record in this case is marked closed.

Date:
April 10, 2012



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
16
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