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HISTORY OF THE PROCEEDING
On November 21, 2011, Thomas J. Clark, Jr. (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania, Inc. (Respondent).  The complaint alleges that the Respondent charges a service fee to the Complainant to pay his bill by telephone.  The complaint explains that when the Complainant has attempted to pay his bill by “check by phone”, the Respondent’s sub-contractor informed him that there would be a $3.50 service charge to pay his telephone bill of $11.85.  The complaint asserts that the service charge is unreasonable.  The complaint requests that the Commission direct the Respondent provide its customers, including him, with a payment option that does not assess a service charge.

The Respondent filed an answer on December 16, 2011.  The answer admits that the Respondent has provided service to the Complainant at the address shown on the complaint since July 2010.  The answer asserts that the Respondent provides several no-cost bill paying options to its customers.  The answer points out that the Complainant can mail his payment or he can enroll in the Respondent’s Automatic Bill Payment.  In addition, the Complainant can make his payment in person at one of three convenience stores located near where he resides.  Each of these locations charges a fee of $1.50 to take his payment in person.  

The Respondent asserts that any service charge or fee imposed on the Complainant is not imposed by the Respondent.  The answer contends that since the Respondent provides its customers, including the Complainant, with no-cost payment options and the Respondent does not charge the fee that is the subject of the complaint, there are no issues that need to be resolved and the Commission should dismiss the complaint.

On March 1, 2012, the Respondent filed a motion for judgment on the pleadings.  The motion contends that there is no dispute of material facts and the Respondent is entitled to judgment as a matter of law.  According to the motion, there is no dispute that the Respondent’s third-party vendor, not the Respondent, is charging the Complainant a $3.50 service charge.  There is also no dispute that the Respondent has made no-cost payment options available to the Complainant.  


According to the motion, the Commission has ruled that when a customer elects to pay his bill via a third-party vendor, is charged a service charge and no part of the service charge is returned to the utility, no violation of the Public Utility Code has occurred.  In addition, the motion contends that the relief requested in the complaint is already available.  The complaint therefore sets forth no cause of action or violation of the Public Utility Code.  The motion requests that the Commission grant judgment to the Respondent and deny the complaint.


By notice dated May 1, 2012, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed an answer to the Respondent’s motion for judgment on the pleadings. 


The motion for judgment on the pleadings is ready for decision.  For the following reasons, I will grant the motion. 

FINDINGS OF FACT



1.
The Complainant in this case is Thomas J. Clark, Jr., who resides at 44 Park Street, Carbondale, Lackawanna County.



2.
The Respondent in this case is Verizon Pennsylvania, Inc. 



3.
On November 21, 2011, the Complainant filed a complaint against the Respondent.



4.
The Respondent filed an answer on December 16, 2011. 

5.
The Respondent filed a motion for judgment on the pleadings on March 1, 2012.

6.
The Complainant has not filed an answer to the motion for judgment on the pleadings.  

DISCUSSION
The Commission’s Rule of Practice and Procedure at 52 Pa. Code §5.102 governs motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should be granted only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts he specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985)
Viewing the averments in the Complainant’s complaint as true for purposes of disposing of the motion for judgment on the pleadings, the complaint alleges that when the Complainant has attempted to pay his bill by “check by phone”, the Respondent’s third party vendor informed him that there would be a $3.50 service charge to pay his telephone bill of $11.85.  The Respondent does not deny these allegations.  


Rather, the Respondent contends that the Public Utility Code does not prohibit the Respondent’s third party vendor from assessing a service charge on the Complainant.  Even assuming that the Complainant’s assertions are true, the Respondent contends that it is entitled to judgment as a matter of law.  The Respondent is correct.


The Commission has previously addressed this issue.  In Kolar v. Columbia Gas of Pennsylvania, Inc., Docket No. C-00992742 (Order entered March 22, 2000) (Kolar), the Commission allowed the initial decision of Administrative Law Judge (ALJ) James D. Porterfield to become final without further action.  In Kolar, ALJ Porterfield ruled that no statute, regulation or order of the Commission prohibited a utility from offering customers the option of remitting payments through an agent who charged the utility’s customer a fee for accepting payments.  

In Robinson v. Columbia Gas of Pennsylvania, Inc., Docket No. C-00004377 (Order entered August 10, 2001) (Robinson), the Commission followed Kolar and further stated that a customer paying a processing fee to a third party agent did not constitute unreasonable service that would violate the Public Utility Code.  

In Miller v. Columbia Gas of Pennsylvania, Inc., Docket No. C-20043942 (Order entered April 6, 2005) (Miller), the Commission allowed the initial decision of ALJ Porterfield to become final without further action.  In Miller, ALJ Porterfield ruled that, by implication, it is not unreasonable service when there are postage costs or money order charges associated with bill payment by a customer.  

The Commission followed Kolar, Robinson and Miller in Charlton v Duquesne Light Company, Docket No. C-20066929 (Order entered April 17, 2007) in finding that the utility had no obligation to reimburse a customer using a payment center for the fee charged by that payment center.  

Applying these Commission decisions to this case, the averments in the Complainant’s complaint, admitted as true for purposes of disposing of the motion for judgment on the pleadings, fail to allege a violation of the Public Utility Code or Commission regulations as a matter of law.  The $3.50 service charge imposed by the Respondent’s third party agent on the Complainant to process the payment of his telephone bill does not violate any provision of the Public Utility Code and does not constitute unreasonable service.     


Since no factual issue pertinent to the resolution of this case exists, a hearing is unnecessary.  The Respondent is entitled to judgment as a matter of law.  Granting the Respondent’s motion for judgment on the pleadings is appropriate in these circumstances.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.



2.
In this case there are no material facts in dispute.



3.
The Respondent is entitled to judgment as a matter of law.
ORDER



THEREFORE,



IT IS ORDERED:


1.
That the motion for judgment on the pleadings filed by Verizon Pennsylvania, Inc. at Docket No. C-2011-2276695 is granted.


2.
That the complaint filed by Thomas J. Clark, Jr. at Docket No. C-2011-2276695 is dismissed.



3.
That the record at Docket No. C-2011-2276695 is marked closed.

Date:
May 4, 2012
_______________________



David A. Salapa



Administrative Law Judge
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