BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nehemiah Thomas 					:
							:
	v.						:		F-2012-2294555
							: 
PECO Energy Company				:



INITIAL DECISION 
ON PRELIMINARY OBJECTION


Before
Katrina L. Dunderdale
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On March 19, 2012, Nehemiah Thomas (“Complainant” or “Thomas”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“Respondent” or “PECO”).  The formal complaint claims there were incorrect charges on PECO’s billing statements.  In addition, Complainant alleged a PECO employee was trying to kill him, unnamed PECO employees were terrorists, PECO employees were following him around, PECO stole his bicycles in November 2011 and February 2012, and PECO improperly terminated his electric service by illegally cutting his wires.  Complainant specifically refers to a prior Commission proceeding (C-2010-2187197) where the evidence in support of his allegations in this proceeding is in evidence already.  

	PECO filed an Answer and Preliminary Objection on April 11, 2012.  The Answer denied the allegations of fact and conclusions of law as stated in the formal complaint.  The Preliminary Objection contended the Public Utility Commission lacks subject matter jurisdiction over any criminal matters, and the legal theory of res judicata precludes Complainant from re‑litigating the same matter already litigated fully in the prior proceeding docketed at No. C-2010-2187197.    

The Preliminary Objection contained a ten-day Notice to Plead advising Complainant that he must file a written response to the Preliminary Objection within ten days or a ruling may be entered against him.  Complainant responded to PECO’s Preliminary Objection on April 20, 2012, in which he disagreed with the Preliminary Objection.  Thomas noted his evidence was the same evidence disallowed in the previous proceeding and he wanted to clarify it.   

		On May 2, 2012, the Office of Administrative Law Judge (“OALJ”) issued a Motion Judge Assignment Notice, which advised Complainant and PECO the undersigned Administrative Law Judge was assigned to resolve issues arising in the preliminary phase of this proceeding.  The Notice was mailed to Complainant and PECO.

DISCUSSION

		The Commission’s Rules of Administrative Practice and Procedure permit the filing of Preliminary Motions.[footnoteRef:1]  Commission preliminary motion practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.[footnoteRef:2]  Commission regulations permit the filing of a preliminary motion questioning the jurisdiction of the Commission.[footnoteRef:3]   [1:  	See 52 Pa. Code §5.101 and §5.103.  ]  [2: 
 	Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (1994).  ]  [3: 
 	See 52 Pa. Code §5.101(a)(1).] 


		In ruling on a motion to dismiss, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.[footnoteRef:4]  The motion may be granted only if the moving party prevails as a matter of law.[footnoteRef:5]   [4: 
 	County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985); Commw. of Pa. v. The Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Commw. 1988).  ]  [5: 
 	Roc v. Flaherty, 527 A.2d 211 (Pa. Commw. 1985).] 

PECO contends the Commission should dismiss the formal complaint against it because the formal complaint is legally insufficient, the Commission does not have subject matter jurisdiction over the allegations and the proceeding is barred by the theory of res judicata.  PECO avers the statements of Thomas are argumentative allegations or expressions of Complainant’s opinion.  However, PECO argues that, even if all the facts as alleged by Complainant are correct, the Commission must dismiss the formal complaint because the matters were previously litigated.  To the extent Thomas cites to new issues, PECO contends those issues involve criminal law and are beyond the Commission’s subject matter jurisdiction.  

Docket Number C-2010-2187197

		Complainant initiated this proceeding by filing a formal complaint against Respondent on July 8, 2010.  In that complaint, Complainant alleged generally there were incorrect charges on his PECO bills from December 2007 to June 2008 and there was a reliability, safety or quality problem with his utility service.  Specifically, the formal complaint alleged there were overcharges on his account done with the intention of killing him by leaving him in the cold, and a terrorist group knew his disability forces his body temperature to drop extremely low.  Complainant alleged his electric bills should only be $10 to $15 per month and he wanted PECO to install a new service entrance wire.

		Telephonic hearings were held with the parties on April 4, 2011 and on July 22, 2011, and the hearing record closed on August 18, 2011.  The Commission issued an Initial Decision on September 14, 2011, which denied the formal complaint due to Thomas’ failure to carry the burden of proof.  The Commission issued a Final Order in this proceeding on November 15, 2011, which adopted the Initial Decision, with modification, and dismissed Thomas’ formal complaint against PECO.

		The Final Order agreed with the ultimate outcome in the case as specified in the Initial Decision dated September 14, 2011 but clarified statements in the Initial Decision concerning the rule, and its progeny, as first established by the Commission in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980).  This rule, referred to as the Waldron Rule, provides a complainant in a high bill dispute with a list of factors which, if a complainant can present and prove these factors at a hearing, a complainant can establish a prima facie case against the utility.  The Waldron Rule, inter alia, is meant to avoid requiring a new customer to produce evidence concerning prior usage when the new customer could not be in possession of such facts.  The Final Order agreed Complainant had not met his burden of proving he was over-billed and, in all other aspects, the Final Order did not disturb the dismissal of the formal complaint.

Res Judicata

		The doctrine of res judicata reflects the refusal of the law to tolerate the re‑litigation of a matter decided by a court of competent jurisdiction.  A final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action.  For the doctrine to prevail, four conditions must be met:  (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.[footnoteRef:6]   [6:  	Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313, 1316, 1317 (1983); O’Toole v. Bell Telephone Co. of Pa., 77 Pa. P.U.C. 98 (1992).
] 


		There is no question the formal complaint filed in the current proceeding (at Docket Number F-2012-2294555) includes a reference to the same issue, the same cause of action, the same parties, and the same capacities of parties as existed in the proceeding docketed at No. C-2010-2187197, concerning Complainant’s claim of incorrect charges and the existence of a safety issue.  First, the issue Complainant states in his formal complaint here (at Docket Number F-2012-2294555) concerning incorrect charges is identical to the issue as specified in the earlier complaint (at Docket Number C-2010-2187197).  Second, a final judgment on the merits of that issue was entered in Docket Number C‑2010-2187197.  Third, Complainant was the same person identified as a complainant in the previous case; and, fourth, he had a full and fair opportunity to litigate the issues in question in the prior proceeding.  Therefore, consideration of these issues is barred by the doctrine of res judicata.

		In addition, this proceeding is barred by Section 316 of the Public Utility Code, 66 Pa. C.S. §316, which states in pertinent part:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.


The Commission’s Opinion and Order in No. C-2010-2187197 remains conclusive upon the parties to the present action.  For these reasons, the issues referenced in the formal complaint herein will receive no further consideration here and must be dismissed as duplicative.

Criminal Allegations

While Thomas’ allegation of incorrect charges is barred from consideration here by the theory of res judicata, the new formal complaint at Docket Number F-2012-2294555 does contain two new allegations not considered in the earlier proceeding:  (1) that a PECO employee or employees stole Thomas’ bicycles in November 2011 and February 2012; and (2) PECO employees are following him around and attempting to threaten him.  Therefore, what remains at issue in Complainant’s current proceeding docketed at F-2012-2294555 concerns whether these allegations are within the Commission’s subject matter jurisdiction.  

		The Commission cannot exceed its jurisdiction and must act within it.[footnoteRef:7]  Jurisdiction may not be conferred by the parties where none exists.[footnoteRef:8]  The Commission has initial jurisdiction over “matters involving the reasonableness, adequacy or sufficiency of a public utility’s service, facilities or rates.”[footnoteRef:9]  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.[footnoteRef:10]     [7:  	City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).  ]  [8: 
 	Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  ]  [9: 
 	DeFrancesco et al. v. Western Pennsylvania Water Company, 435 A.2d 614, 616 (Pa. Super. 1981), vacated and remanded on other grounds, 435 A.2d 595 (1982).  ]  [10: 
 	Hughes v. Pennsylvania State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).  
] 

[bookmark: _GoBack]In Hoch v. Philadelphia Electric Company[footnoteRef:11], the Superior Court of Pennsylvania held the Public Utility Commission is not the proper forum to hear complaints in trespass.  Such matters are within the original jurisdiction of the Courts of Common Pleas.  Without jurisdiction, the Commission cannot sustain Thomas’ formal complaint and the Preliminary Objection must be granted.   [11:  	Hoch v. Philadelphia Electric Company, 492 A.2d 27, 32 (Pa. Super. 1985).   ] 

		
		The Commission may “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”[footnoteRef:12]  Dismissing a complaint without a hearing is appropriate and in the public interest when there are no genuine questions of material fact and when Respondent is entitled to judgment as a matter of law.[footnoteRef:13]   [12: 
 	See 66 Pa. C.S. §703(b); also 52 Pa. Code §5.21(d).  ]  [13: 
 	Lehigh Valley Power Comm. v. Pa. Public Utility Comm’n, 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa. Commw. 1993).  
] 


		Here, Thomas attempts to bring criminal matters before the Commission, alleging criminal activity and actions by PECO’s employees.  The Commission is not empowered by the Pennsylvania Legislature to adjudicate matters discussed in the Pennsylvania Crimes Code.  That power resides with the Court of Common Pleas.  Therefore, the issues referenced in Docket Number F-2012-2294555 must be dismissed.  

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties to this formal complaint.  DeFrancesco et al. v. Western Pennsylvania Water Company, 435 A.2d 614, 616 (Pa. Super. 1981), vacated and remanded on other grounds, 435 A.2d 595 (1982).

		2.	The Commission will not relitigate Complainant’s allegations concerning the presence of incorrect charges because that matter was previously litigated at Docket Number C‑2010-2187197 and the Commission previously issued a final order.
3.	The Commission does not have jurisdiction over Complainant’s dispute concerning the theft of his bicycles and threatening behavior because the Commission does not have jurisdiction over matters concerning the Crimes Code.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).  

		4.	The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b); also 52 Pa. Code §5.21(d).

		5.	A hearing is not necessary in the public interest in this case.

ORDER


		THEREFORE,

		IT IS ORDERED:

		That the complaint of Nehemiah Thomas v. PECO Energy Company at Docket Number F-2012-2294555 is hereby stricken and dismissed, and should be marked as closed.


Date:  May 4, 2012											
								Katrina L. Dunderdale
								Administrative Law Judge
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