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HISTORY OF THE PROCEEDINGS


		On September 23, 2009, Core Communications, Inc. (Core), a Competitive Local Exchange Carrier (CLEC) providing telecommunications services within the Commonwealth of Pennsylvania, filed a Formal Complaint against XO Communications Services, Inc. (XO), also a CLEC.  In its Complaint, Core alleged that XO had refused to pay for termination services for  close to 2,758,625 intrastate minutes of traffic (since 2004) sent indirectly to Core via the Verizon Pennsylvania, Inc. (Verizon) tandem switch network, and had also refused to enter into an interconnection or traffic exchange agreement (TEA).  

		Core further alleged that, as there is no interconnection or TEA between XO and Core governing payment for this intrastate traffic, Core’s Switched Access Tariff was applicable.  Core requested that the Commission clarify the applicability of switched access rates to this traffic and direct XO to pay Core the outstanding balance due, as well as all future invoices.  If, however, the Commission determines that switched access rates do not apply, then Core requested that the Commission find that the Commission-approved total element long run incremental cost (TELRIC) tandem reciprocal compensation rate of Verizon applies to XO’s traffic.  Finally, Core requested that civil penalties be imposed due to XO’s failure to act in good faith by sending traffic to Core without paying for the use of Core’s services and facilities and without entering into a reciprocal compensation arrangement.	

		On October 26, 2009, XO filed Preliminary Objections to Core’s Complaint on the grounds of (1) insufficient specificity; (2) lack of subject matter jurisdiction; and (3) legal insufficiency.  

		On November 5, 2009, Core filed an Answer in response to the Preliminary Objections of XO.

		The Preliminary Objections were assigned to Administrative Law Judge (ALJ) Susan Colwell as a motion judge assignment on November 12, 2009.  On December 14, 2009, ALJ Colwell issued an Order which denied the Preliminary Objections of XO due to the existence of disputed facts, and ruled that XO had twenty (20) days in which to answer the Complaint.  She further directed that the case be scheduled for a hearing. 	 

		By Notice dated December 28, 2009, the parties were notified that an Initial Prehearing Conference was scheduled in this matter for Tuesday, February, 2, 2010 in Harrisburg, PA.  I was assigned as the ALJ to hear the case and render a decision.

		On December 28, 2009, I issued a Prehearing Conference Order which set forth various procedural requirements and required the preparation and service of prehearing memoranda.

		On or about January 4, 2010, XO filed its Answer to the Formal Complaint of Core.  XO alleged that Core had illegally and unjustly backbilled it for termination of indirect local Internet Service Provider (ISP)-bound traffic for 2004 through 2008, at switched access rates, when it had been previously accepting bill-and-keep compensation.  XO further claimed that Core’s alternative proposal for TELRIC billing was also illegal and unauthorized.  XO denied that it had refused to negotiate an agreement with Core and that it was seeking a “free ride,” but admitted it would not agree to the illegal arrangement which was insisted upon by Core.  It further claimed that most, if not all, of the traffic for which compensation was sought was ISP-bound traffic, and the Commission lacked jurisdiction because the Federal Communications Commission (FCC) has held that ISP-bound traffic is jurisdictionally interstate traffic.[footnoteRef:1]  XO also included New Matter in its Answer, with a Notice to Plead. [1: 		See, Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, CC Docket Nos. 96-98, 99-68, Order on Remand and Report and Order and Further Notice of Proposed Rulemaking, 24 FCC Rcd. 6475 n. 69 (2008) (Mandamus Remand Order).  ] 


		Also on January 4, 2010, I issued an Order Granting a Continuance of the February 2, 2010, Prehearing Conference due to Core counsel’s scheduling conflict.  XO did not oppose the continuance. 

		On January 6, 2010, I issued an Order Granting Admission Pro Hac Vice of Harry N. Malone, Esquire, on behalf of XO.

		By a Hearing Cancellation/Reschedule Notice, dated January 7, 2010, the parties were notified that the February 2, 2010, Prehearing Conference was cancelled and rescheduled for March 4, 2010.

		On January 25, 2010, Core filed a Reply to New Matter which denied XO’s contentions set forth in New Matter.

		On March 2, 2010, an Order Granting Second Continuance was issued, which cancelled the March 4, 2010, Prehearing Conference.  This continuance was granted as the parties were intending to file a motion for stay pending Commission resolution of a material question in another proceeding involving the same jurisdictional issue over intercarrier compensation for ISP-bound traffic exchanged between two CLECs.  The proceeding wherein the jurisdictional issue was to be addressed was Core Communications, Inc. v. AT&T Communications of PA, LLC and TCG Pittsburgh, Inc., Docket Nos. C-2009-2108186 and C‑2009-2108239 (Core v. AT&T).

		On March 4, 2010, Core and XO filed a Joint Motion For Stay, and asserted that it was appropriate for the instant proceeding to be stayed pending the outcome of the jurisdictional issue to be decided in Core v. AT&T.  The parties recognized that the Commission ruling on the material jurisdictional question would have a direct impact on the instant proceeding as Core was seeking substantially similar relief in both cases.  

		On March 5, 2010, a stay of the proceeding was granted in an Order Granting Joint Motion for Stay.  The parties were to provide a status report on or before May 22, 2010, unless the stay was lifted prior to that date.

		On May 21, 2010, the parties filed a joint status report as the jurisdictional question had not yet been decided and the stay therefore had not been lifted.

		By Opinion and Order entered September 8, 2010, the Commission decided the jurisdictional issue regarding CLEC to CLEC ISP-bound traffic in Core v. AT&T (Material Question Order).  Therein, the Commission ruled that there had been no federal preemption of the Commission’s authority to address compensation issues regarding locally dialed ISP-bound traffic exchanged between two CLECs.  The Commission also ruled that it had jurisdiction to address intercarrier compensation issues related to Voice-over-Internet Protocol (VoIP) traffic, as was decided previously in Global NAPs.[footnoteRef:2]  The second ruling regarding VoIP was necessitated due to the discovery that, beginning in September 2009, the traffic terminated by Core from AT&T may have been mixed VoIP and ISP-bound traffic. [2: 		See, Palmerton Telephone Company v. Global NAPs South, Inc., et al., Docket No. C-2009-2093336, Order entered March 16, 2010, Petition for Reconsideration denied July 29, 2010 (Global NAPs). ] 


		On September 16, 2010, as a result of the Commission ruling in the Material Question Order, the stay was lifted.

		By Notice dated September 22, 2010, the parties were notified that an Initial Prehearing Conference was scheduled for November 1, 2010.  On September 23, 2010, I issued Prehearing Conference Order #2, again setting forth applicable procedures for the Prehearing Conference, including the submission of updated prehearing memoranda.

		On October 27, 2010, Core filed a Petition for Protective Order in this matter.  On October 29, 2010, Core filed a Supplemental Petition for Protective Order to provide additional information as I had requested.

		On October 28, 2010, I issued an Order Granting Admission Pro Hac Vice to Christopher Van de Verg, Esquire, on behalf of Core.

		On November 1, 2010, Core’s Petition for Protective Order was granted and a Protective Order was issued.

		On November 1, 2010, the Prehearing Conference was held, as scheduled, with all parties in attendance.  A procedural schedule was established setting forth deadlines for the provision of Core direct (January 5, 2011), XO rebuttal (February 28, 2011), and Core surrebuttal testimony (March 28, 2011), and hearings in Harrisburg on May 3-4, 2011.  This schedule and other procedural matters were confirmed in a Procedural Order, dated November 5, 2010.  The parties provided testimony in accordance with the scheduling deadlines. 

		A hearing was held, as scheduled, on May 3, 2011, and the May 4, 2011, hearing was cancelled that day as unnecessary.  The parties at the hearing presented prepared statements and were questioned by opposing counsel and/or the ALJ.  The following documents were admitted into the evidentiary record:  Core Statement (St.) No. 1, the direct testimony of Bret L. Mingo, with accompanying Core Exhibits (Exs.) BLM-1 through BLM-20; Core St. No. 1-SR, with accompanying Core Exs. BLM-21 and BLM-22; Core Errata Sheet (providing corrections to Core St. No. 1 and Core St. No. 1-SR); Core Cross-Examination Exs. 1-4 (noting that Core Cross-Examination Exhibit No. 4 was proprietary); XO St. No. 1-R, with accompanying XO Exs. 1-4; Errata to XO St. No. 1-R; and XO Exs. 5-10 (documents referenced in XO St. No. 1-R which were supplied for the record).  

		In addition, Core requested and was granted the opportunity to submit, without objection, what was subsequently marked as Core Cross-Examination Ex. 5 (XO’s discovery response to Core II-6).  Core Ex. BLM-23 (excerpts of Core’s Main Brief in Petition of Core, Docket No. A-310922F7002) was identified but not admitted as the admission was reserved.  Furthermore, I requested that Core provide additional information for the record, pursuant to 52 Pa. Code §5.404, as follows:  (1) an update on Core’s claim against XO as of the May 3, 2011 hearing (update from November 2010 usage); and, (2) a breakdown, if possible, as to the number of intrastate local vs. intrastate non-local minutes of use (MOUs) being billed to XO.  See, Tr. 38 (line 23), 42; Core St. No. 1, p. 10; Core Ex. BLM-14.  The record was not closed pending receipt and consideration of all of the above additional information. 

		On May 9, 2011, Core filed a Motion for Admission of Exhibits, wherein it sought admission of:  (1) Core Cross-Examination Ex. 5, as noted above; (2) Core Ex. BLM-23; and (3) Core Exs. BLM-24 and 25, prepared in response to my request for additional record information.  

		On or about May 31, 2011, XO filed a Response and Objection to the Core Motion for Admission of Exhibits.  Therein, XO indicated that it had no objection to admission of Core Cross-Examination Ex. 5 and Core Exs. BLM-23 and 24.  However, XO objected to admission of Core Ex. BLM-25 on the grounds that it did not accurately reflect the MOUs or indicate whether the traffic was locally dialed, and that it was inconsistent with the invoices Core had rendered to XO.  In support of its arguments, XO submitted an additional exhibit of the invoices that had been sent to XO by Core.  

		On June 15, 2011, at about the time I was prepared to rule on Core’s Motion for Admission of Exhibits, Core filed a Motion to Strike Objection of XO.

		On July 5, 2011, XO filed a letter response to the Motion to Strike Objection alleging, inter alia, that the Core Motion to Strike Objection was actually a blatantly improper reply to XO’s Response, in violation of the Commission’s procedural regulations.  See, 52 Pa. Code §5.1(a).
		On July 13, 2011, I issued an Order Granting In Part, and Denying In Part, the Motion of Core for Admission of Exhibits and Striking Motion of Core to Strike.  First of all, I agreed with XO that Core’s Motion to Strike was actually an attempt to reply to XO’s procedurally authorized Response and Objection, and should be stricken and not considered by me in the ruling.  Second, as the admission of Core Cross-Examination Ex. 5 and Core Exs. BLM-23 and 24 was unopposed, I admitted these documents into the record.  Third, I found that Core Ex. BLM-25 contained new claims not previously billed and that the MOUs (both amount and jurisdiction) in identified samples from Core Ex. BLM-25 were inconsistent with the billed MOUs.  Accordingly, I ruled that Core Ex. BLM-25 would not be admitted.  However, I also noted that the record contained insufficient information concerning the breakdown of intrastate MOUs and therefore, I provided Core one (1) final opportunity to submit this breakdown, consistent with the billed MOUs, and to provide a billing update from November 2010 to the date of the hearing.  The invoices submitted by XO, which had been compared to Core’s proposed Ex. BLM-25, were also admitted into the record (XO Exhibits 91-169).  Core was given until August 2, 2011, to submit a revised Ex. BLM-25, consistent with my ruling, and XO was given thirty (30) days thereafter to respond.  The parties were also given the opportunity to request an additional hearing.

		On August 1, 2011, Core requested an additional two (2) weeks, or until August 16, 2011, to submit the revised exhibits.  XO did not oppose this request, and it was granted by Order dated August 1, 2011.  XO’s deadline was therefore correspondingly extended, until September 15, 2011.

		On August 16, 2011, Core filed a Motion for Admission of Exhibits #2, which included proposed Core Exs. BLM-25 (revised) and BLM-26 through 28.  

		Proposed Core Exs. BLM-25(revised) and 26 provided a claim update through the April 2011 billing for the carrier identification code (CIC) 5119 and 5607, associated with XO indirect traffic.

		As to proposed Exs. BLM-27 and 28, in which Core endeavored to provide an intrastate local vs. non-local breakdown, Core indicated that there was an important distinction between CIC 5119 and 5607, associated with the XO indirect traffic.  According to Core, the CIC 5119 traffic largely comes to Core with the calling party number (CPN) and the dialed number (DN), enabling Core to distinguish between intrastate and interstate calls, and, as to the intrastate calls, between intrastate toll and locally-dialed traffic.  Core indicated that the breakdown of these calls was shown on Core Ex. BLM-27.  

		Core continued with its explanation and indicated that some of the CIC 5119 traffic, as well as all the CIC 5607 traffic, comes to Core with a CPN of 000-000-0000 (“ten-zero traffic”).  Prior to February 2010, Core’s internal billing system categorized all ten-zero traffic as interstate and billed it as such.  But, beginning in February 2010, Core updated its billing system to categorize all ten-zero calls sent to a Pennsylvania number as intrastate, and billed them at switched access rates.  This was consistent with Core’s position that all traffic without a CPN should be rated as intrastate and subject to the Switched Access Tariff.  Furthermore, Core’s billing system, in effect, automatically moved all of the ten-zero traffic, even as to billing prior to February 2010, from the interstate category and into the intrastate toll category.  Accordingly, Core Exs. BLM-27 and 28 classified all of the ten-zero traffic as intrastate.  Also, due to an inability to discern whether the ten-zero intrastate traffic was local or non-local, Core categorized it as “intra toll” (i.e., intraLATA toll), consistent with its litigation position.

		On September 13, 2011, XO filed a Motion for Extension of Response Deadline, which requested an additional two weeks, or until September 29, 2011, in which to file its response to Motion for Admission of Exhibits #2.  XO’s request was granted by Order dated September 14, 2011.

		On September 29, 2011, XO filed a Response, Objection and Motion to Partially Strike of XO to Core Motion for Admission of Exhibits.  XO did not oppose the admission of Core Ex. BLM-25 (revised) and 26, but objected to the admission of Core Exs. BLM-27 and 28 as being inconsistent with the invoices that Core has rendered to XO.  XO also requested that portions of Core’s Motion for Admission of Exhibits #2 be stricken.  In addition, XO submitted a proposed Exhibit 170 of call detail records (CDRs) to show that the total combined interstate and intrastate MOUs provided in Core Exs. BLM-27 and BLM-28 did not match the underlying CDRs for various sampled months, and that this also cast doubt on the accuracy of the breakdown.  

		On October 21, 2011, I issued an Order Granting In Part, And Denying In Part, Motion of Core, Dated August 16, 2011, For Admission of Exhibits and Denying Motion to Partially Strike of XO Communications Services, Inc.  I determined that the Motion to Partially Strike was without merit, with the exception of references to alleged extra record evidence which could simply be disregarded.  I admitted unopposed Core Exs. BLM-25 (revised) and BLM-26 into the record to update Core’s claim through April 2011.  

		Furthermore, I determined that Core’s combined “intra toll” and “local” intrastate MOUs in columns D and E of Exs. BLM-27 and BLM-28 exceeded the total invoiced intrastate MOUs, as a result of the reclassification of billed interstate MOUs to intrastate MOUs, for the months prior to February 2010.  In addition, as a result of this reclassification, the remaining interstate MOUs in column F were less than the billed interstate MOUs as shown in column I for Core Exs. BLM-27 and BLM-28 for the same time period.  As this breakdown data was not in compliance with my directive that the data match the billed MOUs, I required that the mismatching data be redacted.  

		I allowed Core to include the “intra toll” and “local” breakdown and the total intrastate MOUs for the months of February 2010 forward, as the total intrastate MOUs in the breakdown for these months matched the billed intrastate MOUs.  Core was also permitted to include the monthly billed MOUs, to complete the record.  Core’s arguments as to the reasonableness and appropriateness of applying the tariffed rate to these MOUs, however, were preserved.  

		XO’s proposed Exhibit 170 was rejected as unreliable as it included data from CDRs that it claimed were never received from Core.  

		Finally, the parties were given a further opportunity to request a hearing on the breakdown between “intra toll” and “local” MOUs, but no challenge was permitted as to the total billed MOUs as XO had never disputed that number in its testimony.  

		No requests for an additional hearing were received.  Accordingly, on November 1, 2011, I issued a Briefing Order which provided the parties until December 1, 2011, for Main Briefs and December 16, 2011, for Reply Briefs.

		On November 3, 2011, XO filed a Petition for Clarification and Reconsideration with respect to my October 21, 2011, Order, objecting to my finding that proposed XO Exhibit 170 was “untrustworthy.”  It claimed that, due to imprecise drafting on its part, I had mistakenly construed XO’s position as indicating that CDRs were never received, but in fact XO had received them, just not always with the invoice.  Thus, XO requested that I reconsider my decision not to accept proposed XO Exhibit 170.

		Due to XO’s filing of the Petition for Clarification and Reconsideration, the Briefing Order had to be rescinded, by Order dated November 7, 2011, to allow for Core’s response and for a decision on whether to reconsider the rejection of XO proposed Exhibit 170.  The parties could not be expected to brief the matter when the complete record upon which briefs would be prepared was unknown.

		On November 14, 2011, Core filed an Answer in Opposition to Petition of XO for Clarification and Reconsideration, claiming that XO’s Petition was simply a delay tactic and an impermissible challenge to the number of billed MOUs.  

		By letter dated November 15, 2011, XO requested an extended briefing period, until February 1, 2012 for Main Briefs, and February 15, 2012, for Reply Briefs, due to the scheduled surgery and therefore, unavailability of one of its counsel.  Core did not agree to this request. 

		On December 2, 2011, I issued an Order which granted clarification to XO but denied reconsideration.  I clarified that the CDRs mentioned by XO in its prior pleading had been supplied by Core to XO.  I denied reconsideration of my decision not to admit XO Exhibit 170, because I determined that the proposed exhibit was actually a challenge to the total billed MOUs, through use of the CDRs.  I had ruled on October 21, 2011, that challenges to the total number of MOUs billed by Core had been waived by XO, due to XO’s failure to dispute this amount on the record.  Accordingly, in the December 2, 2011, Order, I indicated that, as the issue of challenges to total billed MOUs had been previously decided against XO, and, as no new or novel arguments or considerations overlooked had been established, reconsideration was properly denied.  See, Duick v. Pennsylvania Gas and Water Company (Duick), 56 Pa. P.U.C. 553 (1982).  I noted that the October 21, 2011, Order had also given XO an opportunity to request a hearing and provide further direct evidence that Core’s breakdown between “intra toll” and “local” MOUs was inaccurate.  XO had failed to request a hearing.
 
		On December 14, 2011, I issued a Revised Briefing Order, which provided for the filing of Main Briefs by February 1, 2012, and the filing of Reply Briefs by February 15, 2012. 

		On February 1, 2012, Main Briefs (M.B.) were filed by Core and XO, and Reply Briefs (R.B.) were filed by these parties on February 15, 2012.  

		The record closed for purposes of decision writing on February 22, 2012.  The record consists of a transcript containing 120 pages, and the prepared testimony and exhibits mentioned herein.  This matter is now ready for a decision.

		For the reasons set forth herein, I conclude that the Commission’s authority to decide this intercarrier compensation issue between two CLECs as to local ISP-bound traffic has been preempted by the FCC.  See, AT&T Communications of California, Inc. et al. v. PacWest Telecomm, Inc. et al., 651 F.3d 980 (9th Cir. 2011) (PacWest).  However, I further conclude that the FCC has not acted to preempt the Commission’s authority to resolve intraLATA toll ISP-bound traffic disputes between two CLECs.  See, Global NAPs, Inc. v. Verizon New England, Inc., 444 F.3d 59, 71 (1st Cir. 2006) (Global NAPs  I); see also, PacWest.  Core’s intrastate Switched Access Tariff rates apply to the intraLATA toll traffic, which is a small percentage of the billed MOUs herein.

FINDINGS OF FACT

		1.	The Complainant is Core, a provider of CLEC and intrastate interexchange (IXC) telecommunications services throughout Pennsylvania.  Core St. No. 1, p. 1.

		2.	Core received authority to operate as a CLEC and IXC from the Commission in August 2000.[footnoteRef:3]     [3: 		See, Application of Core Communications, Inc. for Approval to Offer, Render, Furnish or Supply Telecommunications Services as an Interexchange Carrier, Competitive Local Exchange Carrier and as a Competitive Access Provider to the Public in the Commonwealth of Pennsylvania, Docket Nos. A-310922, A‑310922F0002, and A-310922F0003, August 21, 2000. ] 


		3.	Core maintains a CLEC tariff (Pa. PUC Tariff No. 1), an IXC tariff (Pa. PUC Tariff No. 2), and an intrastate Switched Access Tariff (Pa. PUC Tariff No. 4) with the Commission.  Core St. No. 1, pp. 1-2.

		4.	In its operations, Core has traditionally focused on the provision of telecommunications and related services to dial-up ISPs; customers that generally receive only in-bound calls and make no outbound calls.  Core St. No. 1, p. 2; XO St. No. 1-R, p. 6.

		5.	The Respondent is XO, which is certificated by the Commission as a CLEC and an IXC in Pennsylvania and provides services to Pennsylvania consumers.  Core St. No. 1, p. 3.

		6.	XO and Core do not have an interconnection agreement and XO does not send any traffic directly to Core because the carriers are not directly connected.  XO St. No. 1-R, p. 4.

		7.	XO interconnects with Core indirectly through the Verizon tandem.  XO sends traffic to Verizon, and Verizon, acting as a “transit traffic” provider, then sends the traffic destined for Core’s customers to Core for termination.  XO St. No. 1-R, p. 4.

		8.	Core relies on Verizon to receive calling records showing all calls sent to Core by carriers with whom Core is indirectly interconnected, including XO.  XO Ex. 6 (Tr. 64-65); XO St. No. 1-R, p. 20.

		9.	In March 2008, Core sent XO its initial invoice for the XO indirect traffic terminated by Core in 2007, based upon its analysis of Carrier Access Billing System (CABS) records.  Core St. No. 1, p. 10.

		10.	In December 2008, Core sent XO a bill for the XO indirect traffic terminated by Core in 2004-2006.  Core St. No. 1, p. 10.

		11.	In May 2009, Core sent XO a bill for the XO indirect traffic terminated by Core in 2008.  Core St. No. 1, p. 10.  

		12.	 The bills that Core has sent and continues to send to XO are based upon Core’s tariffed rate for switched access traffic.  XO Exs. 11-169.

		13.	All of the XO indirect traffic sent to Core for termination is accompanied by either CIC 5119 or 5607.  Core St. No. 1, p. 4.

		14.	The CIC 5119 traffic, with very few exceptions, comes into Core’s network with a CIC, calling party number (CPN), and dialed number (DN), which enables Core to determine the jurisdiction of the traffic and whether the intrastate traffic is local or non-local.  Core St. 1, pp. 4-5; Tr. 42-43.

		15.	The CIC 5607 traffic, on the other hand, comes into Core’s network without a CPN, which makes it impossible for Core to determine whether the calls are interstate, intrastate, or local.  Core St. No. 1, p. 5; Core St. No. 1-SR, pp. 11-12.

		16.	Prior to September 2009, Core’s only customers in Pennsylvania were ISPs and all traffic to Core was ISP-bound traffic.  Tr. 34-35.

		17.	In September 2009, Core began offering services to VoIP providers in Pennsylvania, but this service has been almost exclusively inbound.  Core St. No. 1, p. 2; Tr. 34‑35.

		18.	Core does not distinguish between traffic to ISP customers and traffic to VoIP customers and therefore has no information as to what percentage of its traffic, if any, is not ISP-bound.  Tr. 36.

		19.	As of the hearing in this matter, on May 3, 2011, Core had approximately 53 ISP (business) and 16 VoIP customers which subscribe to Core’s services in Pennsylvania.  Core Ex. BLM-24; Tr. 36-37.

		20.	The vast majority of intrastate calls terminated by Core are local, but there are some non-locals calls and, from February 2010 through April 2011, Core billed XO for 180,858 “intra toll” MOUs at its switched access rates, for CIC 5119.  Core Ex. BLM-27; Tr. 43.  

		21.	Core’s intrastate Switched Access Tariff establishes access rates for the origination and termination of non-local, toll, and interexchange calls.  XO St. No. 1-R, pp. 11‑12.  

		22.	Core has no tariff in Pennsylvania which establishes a rate for terminating locally-dialed ISP traffic.  

		23.	XO has paid at least $17,993.10 of the invoices from Core to date, based upon its assumption that the invoices related to termination of toll calls.  Core St. No. 1, p. 12; Core Exs. BLM-25 (revised), BLM-26.

		24.	XO has disputed all other charges from Core.  XO’s position is that Core has no basis for charging XO any intercarrier compensation based on the traffic, which XO believes to be entirely local, ISP-bound traffic.  XO St. No. 1-R, pp. 2-3, 8, 20. 

		25.	In total, Core has billed XO $90,450.01 (PA intrastate) for CIC 5119 through the date of the hearing, with a balance due of $72,456.91 after deducting XO’s payment of $17,993.10.  The amount billed to XO for CIC 5607 was revised in an exhibit admitted after the hearing, and shows a total claim amount (updated) of $6,278.07, consistent with the invoices submitted into the record by XO.  Core Exs. BLM-25 (revised) and BLM-26.

		26.	The total MOUs billed by Core to XO through the date of the hearing was 5,541,779 for CIC 5119, of which 3,358,206 was billed as intrastate.  The total MOUs billed by Core to XO through the date of the hearing was 3,485,138 for CIC 5607, of which 337,021 was billed as intrastate.  Core Exs. BLM-27 and BLM-28.

		27.	The total number of intrastate MOUs billed by Core to XO for CIC 5119 from September 2005 through the date of the hearing was 3,063,193, and, of that amount, about 6% (180,858 MOUs) has been separately identified as “intra toll” or non-local ISP-bound traffic.  The remainder (2,882,335 MOUs) is local ISP-bound traffic.  Core Ex. BLM-27; Tr. 34-35.

		28.	XO has acted in good faith in disputing Core’s bills.


DISCUSSION

Issues to be decided

This case, which is factually and legally almost identical to Core v. AT&T, pending before the Commission, involves, first of all, whether the Commission’s jurisdiction to decide intercarrier compensation for ISP-bound (local and intraLATA) traffic exchanged between CLECs has been preempted by the FCC.  The Commission previously decided this question in the negative in its Material Question Order almost two (2) years ago, but there has been a material change in circumstances since that time.  Specifically, on June 21, 2011, the Ninth Circuit in PacWest ruled that the ISP Remand Order,[footnoteRef:4] wherein the FCC had preempted the authority of state commissions to determine compensation for ISP-bound traffic, applied to CLEC-CLEC traffic exchanges.  The issuance of this ruling, clearly applicable to the instant case, requires a re-examination of the federal preemption question previously addressed in the Material Question Order.  [4: 		Implementation of the Local Competition Provisions in the Telecommunications Act of 1996—Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd 9151 (2001) (ISP Remand Order). ] 


To the extent the Commission has not been preempted as to all or any part of the ISP-bound traffic compensation issue, the next issue to be addressed is whether any portion of the traffic falls within the subject matter jurisdiction retained by the Commission. 

Next, the appropriate compensation, if any, for the traffic within the Commission’s retained jurisdiction must be determined.   

The final issue is whether XO should be assessed civil penalties and costs of collection, including attorney’s fees, for its conduct.
 
		In this Initial Decision, I have considered all the positions of the parties raised in the Briefs, to the extent applicable, and have endeavored to summarize these positions herein.  When parties have been ordered to file briefs and fail to include all issues they wish to have reviewed, the unbriefed issues may properly be viewed as having been waived.  Jackson v. Kassab, 2002 Pa. Super. 370, 812 A.2d 1233 (2002), appeal denied, 825 A.2d 1261, 2003 Pa. LEXIS 1128 (Pa. 2003).  I note further that the Commission is not required to consider expressly and at length each contention and authority brought forth by a party to the proceeding.  University of Pennsylvania v. Pa. P.U.C., 86 Pa. Commw. 410, 485 A.2d 1217 (1984).

Burden of proof 

In accordance with 66 Pa.C.S. § 332(a), Core, as the proponent of a rule or order, has the burden of proof in this proceeding.  Thus, assuming the Commission has not been preempted, Core must establish its entitlement to compensation, at the invoiced amount, for termination services rendered to XO.  

Burden of proof means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. §701.  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v Pa. P.U.C., 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. P.U.C., 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Core’s Position

(1)	Core’s switched access rates apply to the XO indirect traffic (Core M.B., pp. 1, 18-25; R.B., pp. 1-6).

		Core argued for the application of its switched access rates to all of the XO indirect traffic.  It invoked the “filed-rate” doctrine in support of the contention that its switched access rates are prima facie reasonable as they have been allowed to go into effect by the Commission.  It referred to the Global Order, 93 Pa. P.U.C. 172 (1999), wherein the Commission ruled that CLEC access charges, such as Core’s, which are at or below the corresponding access rates (for origination and termination) of the Incumbent Local Exchange Carrier (ILEC) in whose certificated territory the CLEC is providing service, are presumed reasonable.  It contended that XO had not even attempted to prove the unreasonableness of Core’s rates.

		Core quoted the definition of “Switched Access Service” in its tariff as “[a]ccess to the switched network of an Exchange Carrier for the purpose of originating or terminating communications” and that this was exactly the service provided to XO.  Core claimed that it had billed XO in accordance with its switched access tariff and that XO had unreasonably refused to pay.  It requested that the Commission order XO to continue paying Core’s switched access invoices unless and until XO and Core negotiate a mutually-acceptable traffic exchange agreement that provides otherwise.  

		In response to XO’s contentions that the terminated traffic was local, Core asserted that nothing in its tariff precludes application of a switched access tariff and rates to locally-dialed traffic, in the absence of a TEA.  As support for application of switched access rates, Core pointed to the Multiple Exchange Carrier Access Billing (MECAB) Guidelines published by the Alliance for Telecom Industry Solutions and to the application of Local Exchange Carrier (LEC) switched access rates to locally-dialed wireless calls for many years.[footnoteRef:5]  It further cited to an Alabama Public Service Commission case,[footnoteRef:6] wherein access rates were permitted to apply to indirect, locally-dialed traffic of wireless carriers until the carriers negotiated a reciprocal compensation arrangement. [5: 		See, e.g., Petition of Cellco Partnership d/b/a Verizon Wireless For Arbitration Pursuant to Section 252 of the Telecommunications Act of 1996 to Establish an Interconnection Agreement With ALLTEL Pennsylvania, Inc., Docket No. A-310489F7004, Order entered January 18, 2005 (Petition of Cellco).]  [6: 		See, Request For a Declaratory Ruling Upholding The Applicability Of Tariff Provisions Governing Compensation For Indirect CMRS Traffic, Ala. P.S.C. Docket No. 28988, 2004 Ala. PUC LEXIS 263 (July 30, 2004) (CMRS Traffic Alabama). ] 


		In response to XO’s assertions that bill-and-keep was the appropriate compensation arrangement, Core indicated that the traffic between the two was not in balance and therefore bill-and-keep was not appropriate.  It observed that the Commission had rejected bill-and-keep for CLEC-CLEC traffic in the Material Question Order.  As to the long-awaited FCC release of the ICC Reformation Order,[footnoteRef:7] requiring, inter alia, a multi-year transition to bill-and-keep for all traffic, Core noted that this Order does not require bill-and-keep until 2018, at the earliest.  [7: 		See, In the Matter of Connect America Fund, WC Docket No. 10-90, Report and Order and Further Notice of Proposed Rulemaking, FCC 11-161 (November 18, 2011) (ICC Reformation Order). ] 


(2)	In the alternative, the Commission-approved TELRIC rate applies to the XO indirect traffic (Core M.B., pp. 25-29).

		Core presented an alternative position that, in the event the Commission determines that Core’s Switched Access Tariff does not apply to XO’s indirect traffic, then the Commission should apply the current, Commission-derived TELRIC tandem rate ($0.002439/MOU) to the locally-dialed portion of the XO indirect traffic, and apply switched access rates to the remainder.  Core cited to Global NAPs, supra, for its contention that the Commission relies on generally accepted costing principles when applying a rate to a service, and TELRIC is one such “generally accepted methodology.”  According to Core, the Commission has previously confirmed that TELRIC applies in the context of reciprocal compensation rates for the exchange of local exchange traffic between interconnected ILECs and CLECs, as well as intercarrier compensation arrangements between local wireline carriers and wireless carriers for the exchange of intra-MTA (within the Major Trading Area) traffic, citing again to Global NAPs, supra.  Core argued that there is no logical or policy reason not to use TELRIC for CLEC-CLEC traffic as well.  It observed that the Commission has staunchly defended the TELRIC methodology and rejected the application of below-TELRIC rates as “confiscatory” in its 2010 Petition for Certiorari to the U.S. Supreme Court.

		If TELRIC rates are used, and as XO does not pass CPN on the CIC 5607 traffic, making it impossible to identify the local portion, Core requested that the Commission treat all such traffic as not locally dialed and therefore subject to switched access rates.  

		The above-described compensation arrangements, according to Core, should apply going forward unless and until XO and Core negotiate a mutually-acceptable TEA that provides otherwise.  

(3)	Civil penalties are appropriate to deter XO’s behavior (Core M.B., pp. 30-33; R.B., pp. 10-12)

		Core contended that, as XO’s willful refusal to pay Core for termination services was without reasonable justification, XO should be assessed a civil penalty.  Core then proceeded to address the ten (10) factors for determining an appropriate civil penalty, as set forth in 52 Pa. Code §69.1201(c), and concluded that the maximum penalty of $1,000/day was appropriate.  See, 66 Pa. C.S. §3301.   

		In its Reply Brief, Core argued that XO had misstated the facts to hide its own willful refusal to negotiate in good faith.  Core responded with its own factual assertions.

(4)	The ISP Remand Order does not apply to the XO indirect traffic (Core M.B., pp. 33-45; R.B., pp. 6-8)

		In response to XO’s contention that the FCC’s ISP Remand Order applies to the traffic it sends to Core, and that Commission jurisdiction is preempted, Core contended that the Commission has already resolved this issue and ruled that the ISP Remand Order did not apply to CLEC-CLEC ISP-bound traffic.  See, Material Question Order.   Core further asserted that any reliance on the PacWest decision, which had largely adopted the FCC staff’s amicus brief on preemption (see, XO Ex. 9), would provide no basis to disregard the Material Question Order.

		Specifically, Core argued that the FCC brief in PacWest failed to demonstrate that the decade-old ISP Remand Order had, in fact, preempted state commission adjudication of CLEC-CLEC ISP-bound traffic disputes.  It cited to Hillsborough County v. Automated Md. Labs., Inc., 471 U.S. 707 (1985) (Hillsborough), as requiring a clear indication of preemption, and contended that such clarity had not been shown in the ISP Remand Order.  See also, Global NAPs I, supra.  It argued that, contrary to the FCC brief’s claim, the “language” of the ISP Remand Order failed to demonstrate any intention to regulate CLEC-CLEC traffic and instead focused on ILEC-CLEC traffic.  

		Core then highlighted various examples from the ISP Remand Order such as the “mirroring rule” and interconnection agreement references, involving an ILEC-CLEC relationship, to bolster its argument.   It cited to the FCC’s Notice of Proposed Rulemaking, issued the same day as the ISP Remand Order, wherein the FCC noted the absence of “symptoms of market failure” (e.g. arbitrage) in CLEC-CLEC arrangements and that it did “not contemplate a need to adopt new rules governing CLEC-to-CLEC . . . arrangements.”  Core also cited to the FCC’s ISP Declaratory Ruling[footnoteRef:8] and the Core Forbearance Order[footnoteRef:9] as supporting its position.  These and other examples, according to Core, indicated that the FCC staff in PacWest was attempting to retroactively enlarge the scope of the ISP Remand Order and this cannot be permitted.  [8: 	 	See, In the Matter of the Local Competition Provisions in the Telecommunications Act of 1996, Inter-Carrier Compensation for ISP-bound Traffic, CC Docket No. 96-98, 14 FCC Rcd 3689 (1999) (ISP Declaratory Ruling).]  [9: 		See, Order, Petition of Core Communications, Inc. for Forbearance Under 47 U.S.C. §160(c) From Application of the ISP Remand Order, WC Docket No. 03-171, 19 FCC Rcd. 20179, 2004 FCC LEXIS 5873 (October 18, 2004) (Core Forbearance Order). ] 

		 
		Core continued with its argument and focused upon the Ninth Circuit’s Opinion in PacWest as similarly failing to establish preemption.  It asserted that the Ninth Circuit relied heavily upon the FCC brief and policy matters rather than the standard of clarity enunciated in Hillsborough, supra, and failed to acknowledge and address the many references in the ISP Remand Order solely to ILEC-CLEC relationships.

(5)	XO’s backbilling, “course of dealing,” and statute of limitations arguments have no merit (Core R.B., pp. 8-10)

		In its Reply Brief, Core responded to XO’s contention that Core had no legal basis to backbill.  Core cited to St. Francis of Assisi Catholic Church c/o Rev. William J.P. Langan v. PG Energy, a Division of Southern Union Company, Docket No. C-20042391, 2005 Pa. PUC LEXIS 16, as supporting backbilling of a commercial customer who has knowingly received and used the public utility service for which, due to mutual inadvertence and the utility’s negligence, the customer paid nothing.  Core also cited to Angie’s Bar v. Duquesne Light Company, 1990 Pa. PUC LEXIS 4 (Angie’s Bar), as allowing backbilling for four (4) years, consistent with 66 Pa. C.S. §1312, with respect to customer refunds.

		In regard to “course of dealing,” Core responded that it had no prior course of dealing with XO, and that it billed XO as soon as it became aware of the substantial amount of traffic originated by XO end-users and terminated by Core.

		As to the four-year statute of limitations, Core asserted that, under Pennsylvania contract law, the limitations period begins to run “from the time the cause of action accrued.”  42 Pa. C.S. §5502.  Core indicated that the statute of limitations would then have begun to run for contracts when XO issued its dispute letter in March 2009.  

		In its Reply Brief, Core responded to what it contended were misstatements of fact in the XO Main Brief, and provided its own factual assertions.

XO’s Position

(1)	Core’s switched access rates cannot be applied to any of the XO indirect traffic (XO M.B., pp. 9-14; R.B., pp. 5-10)

		XO asserted that, in bringing this Complaint, Core was endeavoring to take advantage of asymmetrical payment obligations wherein carriers with ISP customers bill the originating carrier for terminating ISP-bound calls and do not themselves incur termination charges on the one-way traffic.  XO contended that the FCC acted to curb this arbitrage practice by implementing rate caps (now at $.0007/MOU) for ISP-bound traffic.

		XO argued that the traffic at issue must be considered locally dialed, ISP-bound, non-toll traffic because Core’s service would be of little value to ISPs if their customers had to dial long distance and incur toll charges to access the Internet.  While some small percentage of the traffic could be VoIP on and after September 2009, Core was unable to distinguish between the ISP-bound and VoIP traffic.   

		Regarding Core’s position that switched access rates applied, in the absence of a TEA, XO responded that, in accordance with Core’s own tariffs, switched access rates apply only to non-local, toll, interexchange traffic, not to the locally-dialed, ISP-bound traffic at issue.  Moreover, XO claimed that Core’s tariffs did not establish any rate for the termination of the locally dialed and ISP-bound traffic.  To the extent the tariffs addressed the exchange of local traffic at all, they prescribed a bill-and-keep arrangement under “Mutual Traffic Exchange,” according to XO.  Also, XO contended that Core’s failure to bill for the local traffic at issue for a number of years established a course of dealing that served to confirm XO’s understanding regarding the bill-and-keep arrangement.

		Furthermore, XO claimed that Core had not produced a single instance in which the Commission – or any other state commission – had ever ruled that intrastate switched access rates applied to local traffic.  In response to Core’s references to Petition of Cellco, supra, and CMRS Traffic Alabama, supra, XO noted that these cases were not apropos to the instant case as, inter alia, each involved wireless traffic, not wireline ISP-bound traffic.  

		In its Reply Brief, XO argued that the “filed-rate” doctrine, contrary to Core’s contentions, actually supported XO’s position in that, as codified in 66 Pa. C.S. §1302, a public utility is precluded from charging or receiving any compensation other than its tariffed rates.  According to XO, as Core does not have a tariff for the termination of local traffic, it is precluded from charging or receiving any payment for this service.  Also, as framed by XO, the question at issue is not the reasonableness of Core’s tariffs but the applicability of those tariffs to the XO indirect traffic terminated by Core, and the switched access tariff is simply not applicable.


(2)	TELRIC rates do not apply to the traffic at issue in this proceeding (XO M.B., pp. 14-16; R.B., pp. 10-12)

		XO asserted that the TELRIC rate cannot be applied to XO’s indirect traffic as to do so would again violate the “filed-rate” doctrine and also the prohibition against retroactive ratemaking.  See, Phone Talk, Inc. v. Bell Telephone Company of Pennsylvania, 75 Pa. P.U.C. 256 (1991).  According to XO, the only rate that may be demanded for the provision of service at any given time is the approved rate in effect at the time.  Core may not demand that the Commission create a new rate today and apply it retroactively to earlier periods.   

		In its Reply Brief, XO responded to Core’s reliance on Global NAPs as support for application of TELRIC rates to CLEC-CLEC traffic.  XO distinguished Global NAPs as involving the application of a tariffed rate for termination of interexchange traffic, not a request to apply a tariffed rate to a non-tariffed service, as is the case herein.  XO acknowledged that Core may have incurred costs in providing termination but indicated that XO also incurred costs.  The standing arrangement for recovering these costs, according to XO, is bill-and-keep, whereby each carrier recovers costs from its own customers rather than foisting them on its competitors.  

(3)	The traffic at issue is subject to a bill-and-keep arrangement (XO M.B., pp. 16-18)

		XO asserted that it was not, as claimed by Core, using the Verizon tandem arrangement to escape its payment obligations, and that interconnecting at the ILEC tandem is a common industry arrangement utilized by virtually all carriers.  It contended that a bill-and-keep arrangement with respect to termination of indirect traffic is also commonplace in the industry and has been strongly endorsed by the FCC.  See, e.g., ISP Remand Order.  Most recently, the FCC confirmed bill-and-keep as the main principle underlying the ICC Reformation Order, supra, and as the ultimate end state for all telecommunications traffic exchanged with a carrier.

		According to XO, the Commission has also recognized bill-and-keep as the existing and appropriate intercarrier compensation practice for the exchange of local traffic between CLECs.  See, Pa. P.U.C. v. MCImetro Access Transmission Services, LLC, Docket No. R-00050799, Order entered June 22, 2006 (MCImetro Access).  In that case, the Commission further acknowledged an overall FCC policy of moving Internet access compensation from a MOU basis to a bill-and-keep system.  

		XO further claimed that Core’s course of dealing over the years established that it also had adopted bill-and-keep as the default arrangement among CLECs, and did not bill XO from the time Core entered the Pennsylvania market until the beginning of 2008.


(4)	Even if bill-and-keep does not apply, the ISP Remand Order applies to traffic exchanged between CLECs (XO M.B., pp. 18-21; R.B., pp. 12-21)

		XO cited to PacWest, which largely adopted the FCC staff’s position that state commission authority to determine the appropriate intercarrier compensation between CLECs for ISP-bound traffic has been preempted by the FCC in the ISP Remand Order.  It noted the Court’s deference to the FCC, and its reasoning that the arbitrage concerns sought to be addressed in the ISP Remand Order were just as valid whether the parties involved were an ILEC and CLEC or two CLECs.  Any other interpretation, according to XO, would produce unequal and therefore unreasonable results in that ILECs would be protected from a CLEC arbitrage scheme, but CLECs would not.  

		In its Reply Brief, XO responded to Core’s claims that the ISP Declaratory Ruling, supra, which led to the ISP Remand Order, did not express any intent to address CLEC-CLEC traffic.  It quoted an excerpt from the ISP Declaratory Ruling, clarifying that the issue of compensation for ISP-bound traffic was being examined as to all LECs, not just ILEC-CLEC traffic.  As to the FCC’s Notice of Proposed Rulemaking, issued the same day as the ISP Remand Order, XO noted that the Court in PacWest had interpreted the FCC’s statement that it did “not contemplate a need to adopt new rules governing CLEC-to-CLEC . . . arrangements” as meaning no new rules--other than what had just been adopted in the ISP Remand Order.  

		XO also responded to Core’s contentions that the ISP Remand Order does not apply to CLEC-CLEC traffic because its provisions are triggered by actions that are characteristic to ILEC-CLEC traffic only.  It emphasized that the “mirroring rule” and references to interconnection agreements were an expansion of the general rules to specific situations involving ILECs.   This explanation also applied to the FCC’s Core Forbearance Order, supra, according to XO.   

		Finally, XO cited to Talk America,[footnoteRef:10] a case that had also been cited by Core, and contended that the Court in that case had deferred to the FCC’s amicus brief, as had the Court in PacWest. [10: 		See, Talk America, Inc. v. Michigan Bell Tel. Co., 131 S. Ct. 2254, 2011 U.S. LEXIS 4375 (June 9, 2011) (Talk America).] 


	(5)	XO has acted in good faith (XO M.B., pp. 21-24; R.B., pp. 21-24)

		In response to Core’s request that civil penalties be imposed, XO emphasized it was Core that was being unreasonable in insisting on charging inapplicable, discriminatory, and anti-competitive switched access rates which were twenty (20) times the rate paid by Verizon ($0.0007 per minute) for the same kind of traffic.  It claimed that XO never sought to hide the fact that it was sending traffic to Core, and if Core had no idea for years that it was terminating such traffic, this was due to Core’s willful disregard.  Any contention by Core that XO was responsible for causing a “substantial portion of Core’s network costs” was totally without evidentiary support.  According to XO, it was acting within its rights in refusing to pay Core’s illegal charges, and no civil penalties were warranted.   

(6)	Core is barred from any recovery more than four years prior to the filing of its Complaint (XO M.B., p. 9, fn. 50; R.B., p. 23)

		XO contended that Core was barred by the statute of limitations from any recovery more than four years prior to the filing of its Complaint, which would mean no recovery for service provided prior to September 23, 2005.  In addition, XO referenced Core’s tariff (Section 2.5.2 of Tariff No. 4), which  required billing on a current basis and monthly invoices.  Accordingly, XO claimed that Core was barred from any backbilling.


ALJ ruling

	(1)	Federal preemption as to local ISP-bound traffic

		The question of federal preemption must be decided first because, if the Commission’s authority to decide intercarrier compensation for ISP-bound traffic exchanged between CLECs is preempted, then the Commission is without authority to decide this dispute.  All the traffic at issue herein must be considered to be ISP-bound, as Core was unable to separate out the small percentage of VoIP traffic that might not be ISP-bound. 

		The Supremacy Clause of Article VI of the U.S. Constitution provides Congress with the power to preempt state law.  Preemption may result not only from action taken by Congress itself; a federal agency such as the FCC, acting within the scope of its congressionally delegated authority, may preempt state regulation.  See, Global NAPs I.  

		In PacWest, the Court directly addressed the preemption question involved herein—whether the ISP Remand Order governs compensation for ISP-bound, local traffic indirectly exchanged between two CLECs, where there is no interconnection agreement.  The Court stated that, for jurisdictional purposes, ISP-bound traffic was interstate in nature and therefore is subject to the FCC’s congressionally-delegated jurisdiction.   47 U.S.C. §201.  However, as noted by the Court, “[a] matter may be subject to FCC jurisdiction without the FCC having exercised that jurisdiction and preempted state regulation” (quoting Global NAPs  I, supra).  A determination of whether the FCC has chosen to exercise its jurisdiction and displace state law is dependent upon the scope of the agency’s intent.  See, Barrientos v. 1801-1825 Morton LLC, 583 F.3d 1197, 1208 (9th Cir. 2009). 

		The Court observed that in the ISP Remand Order, the FCC stated it was exercising its authority under 47 U.S.C. §201, to determine the appropriate compensation for ISP-bound traffic, and that state commissions would no longer have authority to address this issue.  The Court also noted that the FCC had not, in that ISP Remand Order and related pronouncements, exercised its authority over all manifestations of ISP-bound traffic as state authority was not displaced with respect to interexchange (i.e., non-local) ISP-bound traffic.  In accord, Global NAPs I, supra.  For this reason, I conclude that the Commission’s authority has not been preempted, to the extent the ISP-bound traffic herein is intrastate but non-local.
  
		The Court then turned to the question of whether the ISP Remand Order had evidenced the FCC’s intent to exercise its jurisdiction over local ISP-bound traffic exchanged between two CLECs, as well as between an ILEC and CLEC.  The Court concluded that, indeed, the FCC had evidenced an intent to preempt state authority as to CLEC-CLEC local ISP-bound traffic, and remove this traffic from the reciprocal compensation regime.

		Critical to the Court’s conclusion was that the harm sought to be remedied in the ISP Remand Order concerned arbitrage opportunities for both LECs and CLECs created through operation of the reciprocal compensation regime as to ISP-bound calls. The Court found that in the ISP Remand Order, the FCC used the term “ILEC” in the “mirroring rule,” which was to address an arbitrage problem involving the superior bargaining power of ILECs vis-à-vis CLECs as to intercarrier compensation.   However, with respect to the “new markets” rule and rate caps, which were to curb one-way ISP-bound traffic arbitrage, the FCC used the generic term “carriers,” encompassing both ILECs and CLECs.  The Court concluded that the defining feature of the problem the FCC was trying to remedy related to the type of traffic exchanged—ISP-bound traffic—rather than the type of carrier exchanging the traffic.  In other words, the ISP-bound traffic problem was not exclusively an ILEC-CLEC issue.  Thus, the intent of the FCC was evident—CLECs and ILECs were included in the ISP Remand Order to the extent the traffic exchanged was local ISP-bound traffic that otherwise would have been subject to reciprocal compensation. 

		The Court also relied heavily on the FCC amicus brief, and indicated that it was deferring to the FCC’s interpretation of the compensation regime it created, barring some “reason to suspect that the interpretation does not reflect the agency’s fair and considered judgment on the matter in question.”  See, e.g., Chase Bank USA, N.A. v. McCoy, 131 S. Ct. 871, 881 (2011) (Chase Bank); Talk America, supra.  In its brief, the FCC had asserted that its ISP Remand Order did apply to CLEC-CLEC indirect exchanges of ISP-bound local traffic, in the absence of an interconnection agreement.  The FCC explained, as had been pointed out by the Court, that “opportunities for regulatory arbitrage . . . occur under a reciprocal compensation system regardless of the identity of the originating carrier as an ILEC or a CLEC.”  FCC Brief (XO Ex. 9), p. 21.  “Interpreting the compensation rules to apply only to ILEC-to-CLEC ISP-bound traffic,” moreover,

would create a loophole in the FCC’s regulatory regime for CLEC-originated ISP-bound calls.  As to that traffic, it would thwart full achievement of the regulatory purpose by leaving unabated the very regulatory arbitrage opportunities and economic distortions that the FCC sought to alleviate by the adoption of its intercarrier compensation rules.

Id. 

		The Court in PacWest did not find any reason to substitute a different judgment for the FCC’s, particularly since the FCC’s reasoning mirrored its own, and concluded that the FCC was in the best position to describe the scope of its own orders.  Thus, the Court reversed the lower court’s decision and found that the ISP Remand Order did govern compensation for local ISP-bound traffic exchanged between two CLECs.

		I find the PacWest analysis to be convincing and agree, for the above-stated reasons, that the ISP Remand Order does apply to local ISP-bound traffic exchanged between two CLECs.  The Court correctly focused on the intent of the FCC, as evidenced in the ISP Remand Order, to address arbitrage opportunities for both CLECs and ILECs that were creating market distortions.  As noted by XO, the Court did defer to the FCC position, which it found to be reasonable and consistent with its own interpretation.  This deference was appropriate and in accord with U.S. Supreme Court precedent.  See, Chase Bank, supra; Talk America, supra.   Accordingly, I conclude that state authority to decide the compensation dispute as to local ISP-bound traffic sent indirectly to Core by XO, another CLEC, has been preempted by the FCC.

		If the Commission disagrees with me that its regulatory authority over compensation for local ISP-bound traffic exchanged between two CLECs has been preempted, then Core’s position as to the applicability of switched access or TELRIC rates to local ISP-bound traffic becomes relevant.  Under that scenario, wherein preemption is not found, then I agree with XO that Core has not met its burden of proof regarding the applicability of its switched access rates to the local traffic.  As stated by XO, Core has not produced a single instance in which the Commission—or any other Commission for that matter—has ever ruled that intrastate switched access rates apply to local traffic, and I am unaware that any such precedent exists.  Also, Core has no tariff rate applicable to the termination of locally-dialed ISP-bound traffic.  Pursuant to 66 Pa. C.S. §1303, Core must adhere to its tariffs and may not charge a greater or lesser rate for a service than is set forth therein. 

		 Core’s alternative position that the TELRIC rate can be applied to the local traffic is also unavailing.  As Core must adhere to its tariffs, it also cannot charge the untariffed TELRIC rate.  There is no evidence of record, or case law cited, that would provide for the application of TELRIC rates to other than traffic terminated pursuant to interconnection or traffic exchange agreements.  Core and XO have no such agreement.

		In conclusion, the Commission is without authority to rule as to the appropriate compensation for Core’s termination of XO’s indirect local ISP-bound traffic.  In the alternative, there is no applicable state tariff rate for this traffic and no rate can legally be charged.  Core’s Complaint against XO will be dismissed as to the local traffic component. 

	(2)	Non-local ISP-bound traffic

		As indicated above, state authority as to intercarrier compensation for non-local ISP-bound traffic exchanged between two CLECs has not been preempted.  See, PacWest, supra; Global NAPs I, supra.  The question is what portion if any of the billed MOUs are specifically intrastate non-local ISP-bound MOUs?

		During the hearing, I requested that Core supply additional information for the record regarding intrastate non-local and local ISP-bound billed MOUs.  The difficulty with compliance with this request was previously described.  Eventually, a breakdown as to the local and non-local intrastate MOUs was admitted into the record as Core Exs. BLM-27 and BLM-28.  However, as discussed earlier, I did not admit data as to months prior to February 2010 because, due to a change in Core’s billing system, the breakdown for these earlier months did not match the billed MOUs.  Thus, the only breakdown of record is for the fifteen-month period from February 2010 through April 2011 (the last month billed as of the hearing date).  

		XO was permitted to challenge this breakdown and to request a hearing, although it was not permitted to challenge the total billed MOUs because it had not challenged the total billed MOUs in its testimony or the hearing.  Despite the opportunity to request a hearing for purposes of challenging the breakdown, XO chose not to do so.

		The data submitted by Core showed that 180,858 “intra toll” (i.e. non-local) MOUs were billed for CIC 5119 for February 2010 through April 2011.  For CIC 5607 during the same time period, the data showed 337,021 MOUs billed under the intrastate “intra toll” category.  However, the classification of the CIC 5607 traffic as “intra toll” was not based upon information received with the traffic, but was based upon how Core believed the traffic “should” be classified in the absence of jurisdictional information.

		In regard to CIC 5607, I find that the record does not support Core’s classification of this traffic as “intra toll” and therefore, I cannot conclude that this traffic is subject to the Commission’s regulatory authority. Core admitted that it was impossible for it to determine whether these calls were interstate, intrastate, or local.  Core St. No. 1, p. 5; Core St. No. 1-SR, pp. 11-12.  Core has the burden of proof under 66 Pa. C.S. §332(a), and clearly did not meet that burden as to the jurisdictional prerequisite for CIC 5607.  Therefore, I will disregard the MOUs designated as intrastate “intra toll” for CIC 5607 in Core Ex. BLM-28.

		In regard to CIC 5119, I find that the evidence of record does support Core’s ability to make the “intra toll” determination through receipt of CPN and DN with the CIC.  As indicated above, XO did not request a hearing as to this determination and did not submit its own proposed breakdown of the intrastate traffic between local and non-local for my consideration.  Instead, XO asserted in its brief that all traffic at issue must be considered locally dialed, ISP-bound, non-toll traffic because Core’s service would be of little value to ISPs if their customers had to dial long distance and incur toll charges to access the Internet.  XO M.B., p. 11.  I conclude that this assertion is simply speculation and does not provide the factual data needed to challenge Core’s claimed “intra toll” MOUs.  Thus, Core’s designation of 180,858 MOUs as intrastate “intra toll” will stand for purposes of this proceeding.

		Since I am only using “intra toll” MOU data from February 2010 to the hearing date, the backbilling, “course of dealing,” and statute of limitations issues of the parties are not implicated and need not be decided.  Simply for purposes of developing a “ballpark” percentage of the intrastate ISP-bound traffic which is non-local, I used the intrastate MOUs billed to XO for September 2005 through the hearing date for CIC 5119, which is 3,063,193, and compared that to the 180,858 intrastate “intra toll” MOUs identified in Core Ex. BLM-27.  September 2005 was used as the starting point, to be consistent with the four (4) year time limit in 66 Pa. C.S. §1312 provided for refunds, measured from the date of the filing of the Complaint.  See, Angie’s Bar, supra.[footnoteRef:11]  The result was that approximately 6% (180,858/3,063,193) of the total intrastate MOUs billed to XO by Core for CIC 5119 during that time period were for non-local intraLATA toll ISP-bound MOUs.  The remaining 94% were locally-dialed MOUs.  This is consistent with Core’s testimony that “calls to dial-up ISPs are almost always locally-dialed calls, not toll calls.”  Core St. No. 1, p. 9. [11: 		While Angie’s Bar used the date of discovery of improper billing rather than the complaint filing date, that case also stressed the importance of parity and equity with Section 1312 of the Public Utility Code,  66 Pa. C.S. §1312.  Section 1312 uses the complaint filing date as the operative date for tolling the four (4) year statute of limitations for refunds. ] 


		The following section of this Initial Decision will address the appropriate rate to be applied to the 180,858 “intra toll” MOUs for which Core is permitted to bill.

	(3)	Appropriate rate for non-local ISP-bound traffic

		Core has argued for the application of its Pennsylvania switched access rates to all the XO indirect traffic at issue herein, and I have rejected that position for the reasons previously stated.   However, a remaining question is whether switched access rates apply to the non-local ISP-bound traffic which is subject to the Commission’s regulatory authority.
		Core’s tariff defines “Switched Access Service” as “[a]ccess to the switched network of an Exchange Carrier for the purpose of originating or terminating communications.”  “Access Service” is defined as “[s]witched [a]ccess to the network of an Interexchange Carrier for the purpose of originating or terminating communications.”  The Commission has held that “[s]witched access charges are those that LECs bill to IXCs or other LECs, for using their facilities in the placement or receipt of toll calls.”  Global Order, supra (emphasis supplied).  

		Core has classified all of the intrastate non-local MOUs billed from February 2010 through the hearing date for CIC 5119 as “intra toll.”  As stated previously, XO was given the opportunity to submit evidence in opposition to this breakdown between non-local and local MOUs, and therefore could have challenged the designation of the traffic as “intra toll.”  XO failed to do so and therefore, no party has provided a specific designation for this traffic other than “intra toll.”  

		XO has acknowledged the application of switched access rates to toll service and in fact claimed that it mistakenly paid over $17,000 to Core to date because it assumed the invoices were related to toll traffic.  XO St. No. 1-R, pp. 11, 20.  I note that XO is certified by the Commission to provide IXC service, initially at Docket No. A-311331.

		For all the foregoing reasons, I conclude that Core’s switched access rates are appropriately applied to the 180,858 MOUs of “intra toll” traffic specified in Core Ex. BLM-27, and to future Core billings to XO for termination of “intra toll” ISP-bound traffic.       

	(4)	Assessment of civil penalties and costs

		As stated previously, Core has requested the assessment of civil penalties and costs on XO due to its willful refusal to act in good faith.  XO has responded that it has acted in good faith and claimed it was Core that was being unreasonable by charging inapplicable, discriminatory, and anti-competitive switched access rates.   

		I find that Core has not met its burden of proof regarding the imposition of civil penalties and costs on XO.  XO was acting in good faith and within its rights in disputing the application of switched access rates to the XO indirect traffic terminated by Core.  No violations of the Public Utility Code, or the regulations or Orders of the Commission are implicated.  See, 66 Pa. C.S. §3301.  Also, the imposition of penalties and costs, based upon this record, could well have a chilling effect on the future filing of billing disputes by customers, even pro se complainants.  This would hamper the Commission’s ability to be informed as to any unreasonable billing practices by utilities under its regulatory watch—a result that is clearly not in the public interest.  Core’s request for assessment of civil penalties and costs will be denied. 

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties, as CLECs, certified by the Commission to provide local exchange telecommunications services and interexchange services within the Commonwealth of Pennsylvania.  66 Pa. C.S. §§3012, 3018, 3019. 

		2.	The PacWest decision, which was issued on June 21, 2011, subsequent to the Commission’s ruling on the material questions in Core v. AT&T, Docket Nos. C-2009-2108186, C-2009-2108239, by Opinion and Order entered September 8, 2010, requires a re-examination of Commission authority to resolve intercarrier compensation disputes concerning local ISP-bound traffic exchanged between two CLECs.  See, AT&T Communications of California, Inc. et al. v. PacWest Telecomm, Inc. et al., 651 F.3d 980 (9th Cir. 2011) (PacWest).

		3.	A determination of whether the FCC has chosen to exercise its jurisdiction and displace state law is dependent upon the scope of the agency’s intent.  Barrientos v. 1801-1825 Morton LLC, 583 F.3d 1197, 1208 (9th Cir. 2009). 

		4.	An agency’s interpretation of its own orders, as advanced in a legal brief, is entitled to deference, barring some reason to suspect that the interpretation does not reflect the agency’s fair and considered judgment on the matter in question.  Talk America, Inc. v. Michigan Bell Tel. Co., 131 S. Ct. 2254, 2011 U.S. LEXIS 4375 (June 9, 2011); Chase Bank USA, N.A. v. McCoy, 131 S. Ct. 871, 881 (2011); PacWest. 

		5.	The FCC’s interpretation of the ISP Remand Order, as indicated in PacWest, is entitled to deference.  See, PacWest.
  
		6.	The Commission’s regulatory authority to resolve intercarrier compensation disputes concerning local ISP-bound traffic exchanged between two CLECs has been preempted by the FCC in the ISP Remand Order.  PacWest; Implementation of the Local Competition Provisions in the Telecommunications Act of 1996—Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd 9151 (2001) (ISP Remand Order).

		7.	The FCC has not acted to preempt the Commission’s authority to resolve intercarrier compensation disputes as to intraLATA toll ISP-bound traffic exchanged between two CLECs.  Global NAPs, Inc. v. Verizon New England, Inc., 444 F.3d 59, 71 (1st Cir. 2006) (Global NAPs  I); see also, PacWest.

		8.	Core has the burden of proof in this proceeding, and therefore must establish its entitlement to compensation, at the invoiced amount, for termination services rendered to XO.  66 Pa. C.S. §332(a).

		9.	Pursuant to 66 Pa. C.S. §1303, Core must adhere to its tariffs and may not charge a greater or lesser rate for a service than is set forth therein. 

		10.	Core has not met its burden of proof as to the application of switched access rates or TELRIC rates to termination of XO’s indirect local ISP-bound traffic. 

		11.	Core has met its burden of proof as to its termination of intraLATA toll ISP-bound traffic and as to the applicability of switched access rates to this traffic, sent indirectly to Core by XO.  66 Pa. C.S. §332(a).
		12.	Core has not met its burden of proof regarding the requested imposition of civil penalties and costs on XO in this proceeding.  66 Pa. C.S. §3301.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint filed by Core Communications, Inc. against XO Communications Services, Inc., at Docket No. C-2009-2133609, is dismissed, in part, due to federal preemption, as to the portion of the claim involving compensation for termination of local ISP-bound traffic, consistent with this Initial Decision.

		2.	That the Formal Complaint filed by Core Communications, Inc. against XO Communications Services, Inc., at Docket No. C-2009-2133609, is sustained, in part, as to the portion of the claim involving compensation for termination of intraLATA toll ISP-bound traffic, consistent with this Initial Decision.

		3.	That XO Communications Services, Inc. shall pay Core Communications, Inc., for termination of 180,858 minutes of use of intraLATA toll traffic, at tariffed switched access rates, within thirty (30) days of the date of entry of a Final Commission Order herein, to the extent XO has not already provided such compensation, and shall continue to pay tariffed switched access rates for termination of such traffic.

		4.	That the Formal Complaint filed by Core Communications, Inc. against XO Communications Services, Inc., at Docket No. C-2009-2133609, is in all other respects denied, consistent with this Initial Decision.

		5.	That after certification of compliance with Ordering Paragraph 3, above, by XO Communications Services, Inc., with respect to payment for the 180,858 minutes of use of  intraLATA toll traffic, at switched access rates, this docket shall be marked closed.


Date:	May 11, 2012					________________________________
							Kandace F. Melillo
							Administrative Law Judge
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