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I. HISTORY OF THE PROCEEDING

On November 18, 2011, Aqua Pennsylvania, Inc. (“Aqua” or “Company” or “AP”) filed with the Pennsylvania Public Utility Commission (“PUC” or "Commission") Supplement No. 115 to Tariff Water – Pa. P.U.C. No. 1.  Tariff Supplement No. 115 provides an increase in total annual operating water revenues of $38.6 million or approximately 9.4% over the level of revenues anticipated for the future test year ending June 30, 2012.  By entered Order dated January 12, 2012, the Commission instituted a formal investigation to determine the lawfulness, justness and reasonableness of Aqua’s existing and proposed rates, rules and regulations.  Consequently, Tariff Supplement No. 115 was suspended until August 18, 2012, by operation of law. 



The Commission has received 22 formal Complaints.  A Notice dated January 18, 2012, scheduled a Prehearing Conference for January 30, 2012, and noted that ALJs Jones and Heep were assigned to this proceeding.  On January 20, 2012, ALJs Jones and Heep filed a Prehearing Conference Order requesting data and providing procedure for the prehearing conference. 

The prehearing conference convened as scheduled.  The following parties were present and participated at the prehearing conference in Philadelphia or telephonically from Harrisburg:

a. Kimberly Joyce, Esquire (Aqua)


Thomas P. Gadsden, Esquire (Aqua)


Anthony C. DeCusatis, Esquire (Aqua)


Brooke E. Leach, Esquire (Aqua)

b. Carrie B. Wright, Esquire, Bureau of Investigation and Enforcement (I&E)

c. Dianne E. Dusman, Esquire, Office of Consumer Advocate (OCA)

Shaun A. Sparks, Esquire (OCA) 

d. Daniel G. Asmus, Esquire, Office of Small Business Advocate (OSBA)

e. Adeolu Bakare, Esquire, Aqua Large Users Group (AquaLUG)

f. Mr. Robert Curtius, Pro Se
The above listed parties are active participants.  Mr. Linden informed the ALJs that he would not be able to attend the prehearing conference but would participate in this proceeding actively in compliance with our January 20, 2012 Order.  All other complainants are inactive participants as defined in the January 20, 2012 Prehearing Conference Order.

During the Prehearing Conference, public input hearings were discussed and a schedule was set for hearings and formal testimony by the parties.  The first in-person public input hearing was held on March 1, 2012, in Wayne, PA at the Radnor Township Administration Building at 3 p.m.  A public input hearing was held telephonically on March 2, 2012, at 10 a.m.  The third public input hearing was in-person and on March 5, 2012, at the East Goshen Township Building in West Chester, PA at 7 p.m.  The fourth public input hearing was an in-person public input on March 6, 2012, at 7 p.m. at the Loller Bldg., in Hatboro, PA.  The fifth and final in-person public input hearing was held at 7 p.m. at the Kingston Township Municipal Building in Shavertown, PA on March 8, 2012.  

Hearings to take technical evidence were scheduled to be held from Monday, April 9 through Wednesday, April 11, 2012, in Harrisburg at the Keystone Building.  On February 7, 2012, Mr. Robert W. Curtius, C-2012-2281336  filed: (1) an objection to the location of the hearing, requesting that the hearing be held in Philadelphia;( 2) a Motion to Compel Answers to Interrogatories that he served upon Aqua; and (3) a request for a four week extension of time to file direct testimony.  Aqua filed responses to the Robert Curtius Motions and the Objection on February 17, 2012.  On the same day, I&E filed a reply in opposition to the objection to the hearing location.

Prehearing Order #3 overruled the objection to the location of the hearing, granted in part and denied in part the Motion to Compel and denied the request for additional time to submit rebuttal testimony.  Parties submitted direct and rebuttal testimony in accordance with the procedural schedule.  


By electronic mail dated March 31, 2010, counsel informed the undersigned ALJs that a non-unanimous settlement in principle between all parties represented by counsel was reached.  Parties to the settlement are Aqua, I&E, OCA and the AquaLUG.  The OSBA did not oppose the settlement but is not a signatory.  


On April 3, 2012, Jerome Linden, C-2011-2280616, filed a Motion to Compel Aqua to provide answers to his Set of Interrogatories 1.  Aqua filed a response to the motion on April 9, 2012.  


The evidentiary hearings convened for one day, April 10, 2012.  All signatory parties, the OSBA and Mr. Curtius appeared.  Mr. Linden’s Motion to Compel was addressed at that time, Mr. Linden was not present, at his request.  Aqua’s counsel stated that it had supplied additional information to Mr. Linden and that he was satisfied with that response.  Mr. Sparks, counsel for the OCA, stated that he had spoken with Mr. Linden and that he could confirm that Mr. Linden was satisfied with the additional information provided by Aqua.  Mr. Linden also requested that he be permitted to amend his surrebuttal testimony to include the discovery information received or to file comments including the new information.  It was determined that the additional information provided to Mr. Linden would be submitted by Aqua to the record as a data request and that Mr. Linden would be allowed to provide comments including this new information.  Mr. Curtius was also made aware that he could file comments to the settlement should he choose to do so.  Consequently, it was determined that no post-hearing briefs would be filed. 


Pro se Complainant Curtius cross-examined Aqua witnesses Herbert, Packer and Smeltzer and OCA witness Rubin.  The Parties stipulated to the filed written testimony and agreed to admit this testimony and accompanied exhibits without objection.  The following testimony and exhibits were admitted:
Aqua

AP Stmt. 1 (Packer and Attachments 1-4)


AP Stmt. 1-R (Packer with Exhibits WPC-1R-WPC-3R)


AP Stmt. 2 (Smeltzer)


AP Stmt. 2-R (Smeltzer with Exhibits 1-6)


AP Stmt. 3 (Bhatti)


AP Stmt. 3-R (Bhatti)


AP Stmt. 4 (Moul)


AP Stmt. 4-R (Moul)


AP Stmt. 5 (Herbert)


AP Stmt. 5-R (Herbert and Exhibits 5-R1-5-R3)


AP Stmt. 6 (Apanos)


AP Stmt. 7 (Jerdon)


AP Stmt. 8 (Tagert)

AP Exhibit 1A


AP Exhibit 1A(a)


AP Exhibit 1B


AP Exhibit 2A


AP Exhibit 3A


AP Exhibit 4A

AP Exhibit 5A, Parts I and II


AP Exhibit 6A, Parts I and II


AP Exhibit 8A


AP Exhibit 50A

OCA

OCA Stmt. 1S (Catlin with Schedules)


OCA Stmt. 2 (Kahal with Schedules)


OCA Stmt. 2-S (Kahal)


OCA Stmt. 3 (Rubin with Schedules


OCA Stmt. 3-S (Rubin)

I&E

I&E Stmt. 1 (Sears)


I&E Stmt. 1-SR (Sears)


I&E Stmt. 2 (Wilson)


I&E Stmt. 2-SR (Wilson)


I&E Stmt. 3 (Kubas)


I&E Stmt. 3-SR (Kubas)


I&E Stmt. 3 (Huber)


I&E Exhibit 1


I&E Exhibit 1-SR


I&E Exhibit 2


I&E Exhibit 2-SR


I&E Exhibit 3


I&E Exhibit 4

Linden

Linden Stmt. 1


Linden Stmt. 1-S

OSBA

OSBA Stmt. 1 (Kalcic)

OSBA Stmt. 2 (Kalcic Rebuttal)


OSBA Stmt. 3 (Kalcic Surrebuttal)

AquaLUG

AquaLUG Stmt. 1 (Cohen)



On April 12, 2012, Mr. Linden filed the data requests as Linden Exhibit 4.  On April 16, 2012, Mr. Curtius filed a letter objecting to the settlement.  On April 17, 2012, prior to receiving the proposed settlement, Complainant Curtius submitted an objection to settlement on procedural grounds, stating that he was not afforded the opportunity to participate in the settlement negotiations.  Aqua filed a reply on April 20, 2012.


The proposed Joint Settlement Agreement was submitted to the ALJs on April 20, 2012.  Aqua was to issue copies of the proposed agreement and all attachments to all parties.  Non-signatory and formal parties were also notified of the proposed settlement by a letter from OCA.
  In that letter, parties were notified that access to the proposed settlement was provided through an internet website.  The letter also provided a form through which these parties could indicate whether they accepted the settlement, opposed the settlement or had no position.  


On May 2, 2012, Mr. Linden and Mr. Curtius filed objections to the settlement. 


On May 3, 2012, Aqua filed its response to Mr. Curtius’ procedural objection to the settlement. 

The following parties chose to support the settlement:  
Borough of Sayre, C-2012-2284238
 

Rikki Renz, C-2011-2277112









OSBA chose not to oppose the settlement.



The following parties chose to oppose the settlement:
Daniel H. McElreavey, C-2011-2277119
Robert W. Curtius, C-2012-2281336
Jerome Linden, C-2011-2280616
Laurence J. Colfer, C-2011-2279472

Stanley Lemond, C-2012-2284313
Emilio Rende, C-2011-2277113
Kenneth W. Reeves, C-2012-2285539


On May 4, 2012, Aqua filed revised tariff pages.  The record was closed on May 9, 2012. 

II. DESCRIPTION OF THE COMPANY


Aqua is a regulated Pennsylvania public utility and is a wholly owned subsidiary of Aqua America, Inc. (“AA”).  The Company furnishes water service to more than 1.4 million residents in 30 counties.  The service territory includes:

Southeastern Division: Delaware, Montgomery, Chester, Bucks and Berks counties
Roaring Creek Division: Columbia, Cumberland, Juniata, Northumberland, Schuylkill, Snyder counties
White Haven Division: Carbon, Lackawanna, Luzerne, Monroe, Schuylkill, Susquehanna and Wyoming counties
Waymart Division: Lackawanna, Monroe, Pike and Wayne counties
Susquehanna Division: Bradford County
Shenango Division: Mercer, Lawrence, Crawford, Clarion, Forest, Venango and Warren counties
Its principal executive offices are located in Bryn Mawr, Pennsylvania. 

III. PUBLIC INPUT HEARINGS
A. First Public Input Hearing



The first in-person public input hearing was held on March 1, 2012, in Wayne, PA at the Radnor Township Administration Building.  There were 13 participants to testify.  Much of the testimony during this hearing pertained to Aqua seeking a 9% increase while senior citizens and others on limited incomes (social security, retirement) have not received increases.  There was also testimony that rate increases were unreasonable given that Aqua profits and executive salaries have increased during the same period.


Mr. Michael Viola opposed the increase and testified that his income is solely Social Security and that payments to utilities consume almost 50% of this income.  He also noted that while Aqua is seeking a 9% increase and Aqua executives received substantial increases in salary, Social Security recently increased payments by only 3%.  (Tr. 46-49)  


Mr. Emilio Rende noted that he lived in Aqua’s Main Division and questioned why the consumers in that district pay the highest service charge.  He further stated that Aqua’s profits increase when the company obtains a rate increase and that the Commission should consider this profitability when making a decision on the proposed rate increase.  (Tr. 49-61).  Jacqueline Brittingham, who also lives on a fixed income, concurred with the comments of Mr. Viola and Mr. Rende and further stated that Aqua should have a low income program that provides financial assistance.
  (Tr. 61-64).   


Mr. Brian Hankin, a senior citizen, agreed with the previous testimony concerning fixed income and hoped that the Commission took into consideration that consumers have no choice because Aqua is a monopoly for water services to his community.  He also noted that there are problems with the taste of the water provided by Aqua and that he could not use it for cooking.  (Tr. 66-70).


Mr. Alex Charlton testified on behalf of Aqua, noting that Aqua was improving the water system infrastructure.  (Tr. 64-66).  Mr. Lee Fulton is a fire official in his community of Springfield, Delaware County, and testified that Aqua infrastructure improvements have benefitted the community.  (Tr. 70-74).  Mr. Ed Coleman is a customer of Aqua and Executive Director of the Community Action Agency of Delaware County.  He testified that Aqua has been a financial partner for 15 years in the administration of the Helping Hands Program that assists needy customers in reducing their energy consumption with financial and energy planning and low cost energy efficient home improvements.  (Tr. 74-79).  Mr. Stephen Sarmento testified as a customer and contractor for Aqua that the company provides efficient infrastructure improvements, such as new pipes, and contributes to resurfacing roadways after these improvements are made.  (Tr. 79-85).   


Ms. Virginia Tobin spoke on behalf of Aqua customer Mr. Bud Briggs, agreeing with others who spoke about the limited income of senior citizens and questioning why there was not a senior citizen discount for Aqua customers similar to the discounts received in Philadelphia for utility service.  Tobin also questioned why Aqua Pennsylvania is sending its bills to New Jersey for some processing when Pennsylvanians need jobs.  (Tr. 85-90).  Joseph Gordon, M.D. acknowledged that as an investor in Aqua, he had garnered a profit but as a customer questioned why Aqua needed this increase for infrastructure improvements when bills already included a Distribution System Improvement Charge (“DSIC”) that is designated to cover the cost of infrastructure improvements.  (Tr. 90-91).  Ms. Joan Ranalli testified that she did not receive any notice of an increase following the Aqua rate increase public input hearing two years ago.  (Tr. 110).


Ms. Linda Houldin testified as Executive of the Springfield County Historical Society that Aqua has sponsored events for her organization and other non-profits and community organizations.  (Tr. 97-101).  Mr. Steve Kosiak testified that Aqua has provided water and other testing services to the Chester Crumb Creek Watershed Association, of which he is a board member.  (101-110).   
B. Second Public Input Hearing (Telephonic Hearing)


A public input hearing was held telephonically on March 2, 2012, at 10 a.m.  There were seven participants to testify.  Generally, those who testified stated that the increase proposed by Aqua was actually more than the 9% stated in the Aqua filing and that their bills had already increased by one-third to one-half over the last few years. 


Mr. James Houghtling of Clarendon contended that under the tariff supplement filed by Aqua the bill of the average customer will actually increase 42 percent, from $39.11 to $55.41.  He further stated that Aqua customers had already experienced an increase and compared his bills for on average 5200-5300 gallons per month as increasing from $32.02 January – June 2010, to $46.21 for the period January 2012 and March 2012.  He noted that this increase was due to the DSIC charge that was added in January 2010 and that the monthly minimum charge was increased from $12 to $14 in July 2010.  Mr. Houghtling also stated that while changes at the Clarendon facility have resulted in fewer water outages due to broken lines, the quality of the water has not improved and he continues to use water softeners and filters.  (Tr. 149-155)


Mr. Joal Wolf of Conneault Lake testified that the proposed increase would actually increase his bill 33%, from $41.93 to $55.44.  He noted that following the last Aqua rate filing, his bill increased 40% and that in 2007, his bill increased 47%.  He also noted that the quality of Aqua water has not improved and that he now changes his filters twice as often and the water pressure is lacking.  He also stated that Aqua’s requested increase was out of touch with the rate of inflation since the last rate increase.  He questioned the repeated authorization of increases by the PUC and whether the funds were used for improvements actually in Pennsylvania or by Aqua for acquisitions elsewhere.  (Tr. 156-163).


Mr. Paul Pazcuzzi, President of the Clarendon Borough Council, testified in opposition to the increase, noting that the citizens of his town cannot afford an increase.  He also stated that Aqua has left property unrestored after digging up yards and driveways to install equipment and that Aqua has been slow to respond to emergency calls from customers.  (Tr. 163-165).  Mr. Harry Mullholland agreed with Mr. Wolf and also questioned whether the increases sought were for improvements and operations in Pennsylvania or to be used by Aqua to purchase companies in other states.  (Tr. 167-168).  Ms. Loretta Vasso questioned an increase in customer charge on her bill from $10 to $15 and also contended that Aqua bills customers in one district to pay for Aqua activities in another district, a practice she found unfair and thought should be illegal.  (Tr. 171).  Ms. Lynda Yost agreed with Mr. Wolf and Mr. Houghtling, adding that she doesn’t drink the water even though she uses Brita filters.  She also stated that the water pressure is “horrible” and that it is particularly low when her neighbor is taking a shower.  She also testified that her water bill has doubled over the last four years.  (Tr. 176).
C. Third Public Input Hearing



The third public input hearing was in-person on March 5, 2012, at the East Goshen Township Building in West Chester, PA.  Eleven persons testified and two participants made statements off the record.  While there was some testimony in support of Aqua and its role in the community and economy, those who opposed questioned the percentage of the increase as represented by Aqua and how Aqua would use the additional funds. 


Mr. Marty Shane is a Supervisor in East Goshen Township.  He testified that the Township has a good relationship with Aqua and that Aqua works with the township in installing pipes and assisting in resurfacing the road in a timely fashion.  (Tr. 197).  Ms. Darcie Goldberg, Executive Director of the Chester County Art Association, stated that Aqua has supported her organization throughout the years with funding.  (Tr. 199-200).  Mr. Alfred Conan is President of Delmont Utilities, Incorporated, which is a contractor for Aqua.  He stated that he is able to hire and pay salaries and benefits to the employees because of Aqua’s pipe replacement program addressing leaks and old pipes and that Aqua requires that roads are replaced after installation.  (Tr. 201-204).  


Mr. Richard Jonsen testified that although Aqua represents that it needs the increase for improvements, the increase is not needed because Aqua already has a DSIC and is historically financially strong.  (Tr. 205).  He also stated that, as proposed, the residential increase in the Main Division is actually 19.8% and that in 2011, the DSIC increased 78.6%.  (Tr. 206 - 207).  Although Aqua proposes to eliminate the DSIC, he continued, that is not in the public interest because funds collected under the DSIC by law must go to improvements.  If there is an increase in any other means, Aqua may do with it what it wills, including improving the company’s market position and dividend payments.  (Tr. 210). 


Mr. Murray Gordon noted that although he opposes the rate increase, he has no choice in service because Aqua is a monopoly.  He also made many suggestions as to how Aqua can cut costs as opposed to raising rates.  (Tr. 212 -215).  Mr. Neil Weissman testified that he attended the PUC public input hearing two years ago when Aqua was granted an increase and that he was probably wasting his time because the Commission always approves part or all of the rate increase request.  (Tr. 217).  He contended that Aqua should not receive a rate increase because it spent money that it did not have due to bad business planning and that Aqua has had 11 years of net income growth.  (Tr. 217).  Mr. Weissman further noted that as Aqua is a monopoly, the public has no choice of service provider and the public does not have rate certainty when the rates are increased as frequently as Aqua’s rates.  (219-220).  He urged the Commission to deny all aspects of the rate increase that pertain to operating costs, wages and related costs, health care costs, pension benefits, et cetera.  (Tr. 221). 


Ms. Nancy Keefer is a ratepayer who appeared on behalf of her organization, the Chester County Chamber of Business and Industry.  She asked that the Commission give Aqua’s request fair consideration, noting that Aqua has committed to significant infrastructure improvements in 2012 and that this will bring jobs and a stronger economy to the county.  Ms. Lisa Van Houten stated that the proposed rate would raise Aqua’s customer charge by 11.8% and the consumption usage charge by 16.5% for a total of 28.3%, more than people can afford.  (Tr. 225).  She also stated that the estimated average monthly residential usage figure used by Aqua in its filings is high.  (Tr. 225).  Ms. Helen Sheridan stated that the rate for water has increased continuously since Aqua took over the water system and that Aqua’s purchases of other companies should not be at the expense of the people of Chester County.  (Tr. 234).  


Mr. Bob Struble testified as watershed conservation director for the Brandywine Valley Association.  He stated that Aqua is a partner with his organization and that through concerted efforts, they are improving the water quality of 25 miles of streams in the Brandywine Valley area.  (Tr. 237).  P.J. Viloski opposed the rate increased and expressed a concern that there are continuing rate increases for a company that has no competition for water service.  (Tr. 241-242). 
D.
Fourth Public Input Hearing



The fourth public input hearing was an in-person on March 6, 2012, at 7 p.m. at the Loller Bldg., in Hatboro, PA.  There were 12 participants to testify.  The rate increase was opposed by customers present.  Also speaking were some Aqua contractors and representatives of organizations supported by Aqua.  Of main concern at this meeting were the quality of water provided by Aqua to customers in the area and the manner in which Aqua addressed neighborhood concerns during construction projects. 


State Representative Kate Harper testified representing the 61st House Seat in Montgomery County.  She stated that there are volunteer fire companies in her district that must conduct fundraisers to pay more than $2000 per year in fees for a standby sprinkler system.  She asked that the Commission carefully review how this standby charge is calculated because the charge continues well after more than the cost for the capacity of the sprinkler system is collected.  She also requested the Commission to consider whether a discount should be provided to consumers for adding a sprinkler system to a water system that already exists with the capacity to pay for the sprinklers, such as nearby malls and office complexes.  She also questioned whether the use of the Commonwealth’s H2O grants is factored into the equation or in setting the charges.  (Tr. 261- 266).  


Ms. Nancy Barr testified that she had several concerns about the quality of the water provided by Aqua.  She brought in a dish drainer covered with residue and stated that it is impossible to clean it and that such residue appears on the kitchen sink and in the bathroom sink as well.  She also stated that her dog had gotten sick using the water and that there is green mold on her Brita water pitcher from the water.  She stopped drinking the water after it made her and her husband ill.  She further stated that Aqua appears and digs up her yard without notice. (Tr. 270- 274).  Ms. Lee Phillips is a neighbor of Ms. Barr and concurred with the testimony regarding residue from the water.  She added that she believed that senior citizens should receive a discount.  (Tr. 279-282).  


Mr. Bucky Clark testified as a ratepayer and a former borough councilman that Aqua has enhanced the water system in Hatboro.  (Tr. 284-286).  Mr. Anselm Sauter testified as an employee of the Greater Philadelphia Chamber of Commerce in support of the rate increase, noting Aqua’s investment in infrastructure and the related employment opportunities that activity provides.  (Tr. 275-278).  Mr. Kevin Spearing testified as an Upper Moreland Township commissioner, stating that the aggressive nature of Aqua’s infrastructure improvement program was a good model for other utilities.  (Tr. 287).  Mr. David Caddick is a contractor for Aqua who agreed with the testimony of Mr. Spearing and stated that Aqua supports community organizations.  (Tr. 290-293).  Bill George testified as past president of the Greater Hatboro Chamber of Commerce that Aqua was a good corporate citizen  (Tr. 294-295).  Mr. Stan Mansell is a ratepayer who proposed that Aqua be given half of the rate increase requested.  (Tr. 296-297).



Mr. George Smith testified as a ratepayer in Allentown, part of the Country Club Gardens water system in opposition to the rate increase.  He referenced a report that quoted the CEO of Aqua, Nick Benedictis, as stating that the success of the company and the increase in net income was in part due to rate increases as well as the Pennsylvania bonus depreciation tax break.  (Tr. 298- 300).  Mr. Charles Eichner is also a resident of Country Club Gardens and testified that the proposed increase will in reality increase his bill by 30%.  He also testified that there have been problems in his neighborhood with respect to several Aqua construction projects, including (1) not constructing a well house as represented, (2) digging up front yards and driveways without restoring them, (3) laying pipes in private yards without proper permits and not in accordance with code standards, and (4) realizing drainage problems including the washing out of front yards.  (Tr. 302- 322; Eichner Exhibit 1).  Mr. Richard Booth spoke on behalf of the Pennypack Ecological Restoration Trust, noting that Aqua supports the organization and its activities, which include land acquisition and water quality improvement. (Tr. 324-328).
E. Fifth Public Input Hearing


The fifth and final public input hearing was held at 7 p.m. at the Kingston Township municipal building in Shavertown, PA on March 8, 2012.  There were eight witnesses to testify.  Testimony ranged from support of the increase to questions regarding water quality and arguments that the increase was not fair. 

Mr. Steve Herd, retired and a customer of Aqua, testified in support of the increase, stating that Aqua’s water quality was excellent and that the companies continues to upgrade the infrastructure.  Next was Mr. David Jarrett, a formal complainant and the borough manager of the Borough of Sayre.  He supported the rate increase but asked that it be postponed for one year given the financial problems within the community as a result of historic flooding since the last rate increase.  He also noted that since his complaint during the last Aqua rate hearing that the company did not repair roadways after infrastructure work.  Aqua has corrected the problems and repaired the roads.  He also noted that the company has upgraded the Valley Joint Sewer Plant.  (Tr. 352 -355).  

Next to testify was Mr. Dan Huff, township supervisor for Washington Township in Wyoming County.  He stated that Aqua has been of great assistance to the township, installing new sewer lines as well as correcting leaks and breaks in the old system.  (Tr. 358-360).  Ms. Laura Seidel spoke next, stating that as borough manager for Factoryville Borough, she finds that Aqua has made substantial improvements in the water system.  (Tr. 361).  Ms. Bonnie Wasilewski expressed concerns as a resident of Bear Creek Township.  She testified that the Commonwealth paid for a new system for the township after it contaminated the water and therefore she does not understand why Aqua is asking for payment for a system already paid for by the taxpayers.  (Tr. 364-366).  


Mr. Scott Linde stated that he believed that given his experience as an investor in a water system, Aqua’s rate increase request is fair.  (Tr. 367–370).  Following was Sue Dicton who stated that she had a problem with the quality of the water provided by Aqua, displaying a dirt and rust stained water filter from her home and adding that she is buying more filters more often. (Tr. 371 - 374). 

Representative Phyllis Mundy of the 120th District in Pennsylvania opposed the rate increase.  She noted that the company has previously had four rate increases in the past eight years, for a total of nearly $100 during that period.  She also noted that this amount did not include the DSIC charges the company has collected.  She considered the company getting both “double dipping.”  (Tr. 375-378).  She further stated that Aqua has had 11 straight years of net income growth and that Aqua is exceeding a “reasonable revenue requirement by 2.6 million dollars.”  (Tr. 378).  Representative Mundy also urged the Commission to check the numbers submitted by Aqua in its filings and to consider that citizens of Pennsylvania are undergoing difficult economic times.  (Tr. 378- 380).
IV. TERMS AND CONDITIONS OF THE JOINT SETTLEMENT
The Joint Parties agree to the following pertinent terms and conditions for the Settlement regarding Aqua’s proposed rate increase.
7. 
The Settlement consists of the following terms and conditions:

a. Upon the Commission’s approval of this Settlement, AP will be permitted to charge the rates for water service set forth in the proposed Tariff Supplement annexed hereto as Appendix A (hereafter, the “Settlement Rates”).  The Settlement Rates are designed to produce additional annual operating revenue of $16.7 million, as shown on the proof of revenues annexed hereto as Appendix B.  The Tariff Supplement set forth in Appendix A has been reviewed by the Joint Petitioners and complies with the terms of the Settlement.  The Settlement Rates are designed to produce approximately $425,559,264 in total annual water revenue (including Other Revenue) as shown in Appendix B, page 1, column 6.

b. The Joint Petitioners agree to exercise best efforts to obtain approval of this Settlement by the Commission on or before June 7, 2012 and the implementation of the Settlement Rates on or before June 8, 2012.  Upon the entry of a Commission Order approving this Joint Petition, the Company will be permitted to file a tariff supplement in the form attached hereto as Appendix A to become effective upon one day’s notice.

c. AP will not file for another general water rate increase under Section 1308(d) of the Public Utility Code prior to November 18, 2013.  However, if a legislative body or administrative agency, including the Commission, orders or enacts fundamental changes in policy or statutes which directly and substantially affect the Company’s rates, this Settlement shall not prevent the Company from filing tariff supplements to the extent necessitated by such action.  The Joint Petitioners further agree that if AP files a general base rate water case on or after November 18, 2013 but before January 1, 2014, AP will be permitted to utilize historic test year data for the twelve months ended June 30, 2013.

d. The Company will not make the tax repair election in its federal income tax return filed in 2012 for tax year 2011, unless otherwise directed by rule or regulation.  Should the Company decide to make the tax repair election in a return filed after 2012, the Company will so notify the signatories to the Joint Petition for Settlement within 30 days after its return is filed.  The Company will utilize flow through accounting for the tax benefits of the repair election; first utilizing the current repair deduction, and only then utilizing any available catch up deduction.  However, the Company may only initiate the flow through of the repair catch-up deduction to income upon notification to the signatory parties that it will not file its next water base rate filing in 2013.  Following such notification, and annually following the repair election, flow through of the catch-up adjustment will be limited to the amount of the catch-up deduction utilized to offset taxable income in the tax year (i.e. not creating an net operating loss), or 10% of the total catch-up amount, whichever is less.  The treatment of the catch-up deduction related to the portion not yet flowed through will be addressed and dealt with in the Company’s next water base rate case.
e. For the period that the Settlement Rates are in effect, a 10.2% rate of return on common equity shall be used by AP for Distribution System Improvement Charge purposes in lieu of the equity return rates(s) calculated in the Commission’s Quarterly Earnings Reports.
f. The above revenue increase includes $1,642,246 in expense for the purpose of funding AP’s SFAS 106 post-retirement benefits (OPEB) costs.  This amount includes $68,480 (total cost) for the amortization of the SFAS 106 transition and stub period costs.  Upon the completion of that amortization on December 31, 2012, this amount will be recognized as being available to fund ongoing post-retirement benefits costs and included in the determination of the regulatory asset or liability on a monthly basis beginning in January 2013.
g. AP will record the amortization of acquisitions as indicated in AP Statement No. 1-R filed on March 19, 2012 and in the manner set forth on the schedule accompanying AP’s response to Interrogatory BIE-RE-4, which is attached hereto as Exhibit 1.
h. AP agrees that notice of its intention to seek an adjustment to rate base associated with acquisition of a troubled water system, whether positive or negative, will be specifically provided to the I&E and the OCA at the same time the Company files and serves its original cost study for each such acquisition with the Commission.
i. The Joint Petitioners acknowledge and agree that the depreciation rates set forth in AP Exhibit No. 6-A, Part II, are approved for ratemaking purposes and that the Company will use such depreciation rates to calculate the depreciation expense it records on its regulated books of account.

j. The Settlement Rates set forth in Appendix A reflect the Joint Petitioners’ agreement with regard to rate structure, rate design and the distribution of the increase in revenues in this case, as follows:

(1) Main Division

The 5/8 inch customer charge will be $16.00 per month.  The same percentage increase, i.e. 6.7%, will be applied to tariff customer charges for all meter sizes.    

The fourth public class usage rate will be $0.6668 per hundred gallons.  

(2) Clarendon

The 5/8 inch customer charge will be $16.00 per month.  The 3/4 inch customer charge will be $27.50 per month.  The 1 inch, 1 ½ inch and 2 inch meter customer charges will be $40.00 per month.  The 3 inch meter customer charge will be $70.00 per month.

The residential class usage rate will be $0.7208 per hundred gallons for the 1st block usage and $0.8208 per hundred gallons for the 2nd block usage 

The commercial class usage rate for the 1st 2nd and 3rd usage block is $0.7208 per hundred gallons.  The 4th block usage rate is $0.6668 per hundred gallons.

Clarendon will move to Main Division rates in the next rate case.

(3) Honesdale

The 5/8 inch customer charge will be $16.00 per month.  The 3/4 inch customer charge will be $27.50 per month.  All residential consumption is $0.7980 per hundred gallons. 

Residential and commercial rates based on units and allowances will be eliminated from AP’s tariff.  All other meter size charges are set forth in Appendix A.  

(4) Kratzerville

The following monthly rates for residential customers:

5/8 inch and 1 inch meter are the same as Main Division; $0.8000 per hundred gallons for all consumption 

(5) Bensalem

The 5/8 inch customer charge will be $16.00 per month.  All other customer charges to be the same as Main Division. 

The residential class usage rate will be $0.880 per hundred gallons. 

The commercial and industrial class usage rates will be $0.880 per hundred gallons for the first and second blocks.  All commercial and industrial class usage over 333,300 gallons will be made the same as the corresponding usage rate in Main Division.  

(6) Chalfont

The following monthly rates for residential customers:

5/8 – inch meter:  $15.00

$0.7100 per hundred gallons for all consumption

(7) Country Club Garden 

The 5/8 inch, 3/4 inch and 1 inch customer charges will be $15.00 per month.

The residential usage rate will increase to $0.500 per hundred gallons for the first 2,000 gallons per month and $0.600 per hundred gallons for all usage over 2,000 gallons per month.  The commercial class usage rate will be $0.700 per hundred gallons for all usage.

(8) Shenango

The Sales to Other Utility usage rate will be equal to $0.5642 per hundred gallons.

(9) Seasonal Customers- Western, Fawn Lake, Tanglewood, Eagle Rock, Thornhurst and Woodledge Village Divisions

The 5/8 inch and 3/4 inch customer charges will be $26.00 per month.

The usage rate for the first 4,000 gallons per month will be determined by the average bill in the Main Division.  All usage over 4,000 gallons per month will be the same as the second usage rate in Main Division.     

(10) Quasi-Seasonal Customers- Oakland Beach, Lakeside, CS Water, Pinecrest 
Oakland Beach/Lakeside Acres
The minimum 5/8 inch and ¾ customer charges will be $23.50 per month.

1st Block usage rate same as Seasonal Customers.

2nd Block usage rate $0.8962 per hundred gallons

Large meter sizes are the same as seasonal customers.

CS Water

The minimum 5/8 inch and ¾ customer charges will be $26.00 per month. 

All usage up to 4,000 gallons will be $0.480 per hundred gallons.  All usage over 4,000 gallons is $0.8962 per hundred gallons. 

Allowances for CS Water will be eliminated from AP’s tariff.   

Pinecrest

Customers will move to the same rates as Seasonal Customers.  

(11) Public Fire Service

As proposed by the Company.

(12) Scale Back

The following rate divisions will be equalized with Main Division Rates as a result of this settlement as follows:  Hedgerow HOA, Emlenton, Washington Park Development, White Haven, Cove Village, Marienville/Applewood, and Paupacken Lake.  

Residential, commercial and industrial classes percentage will be in accordance with Appendix A.  

Private fire will receive the decrease proposed by the Company in its Direct Testimony. 

Allocation Of Revenues.  The percentage increases to each customer class under the Settlement Rates and a comparison of the class cost of service to class revenues under the Settlement Rates for each customer class are shown in Appendix B. 

j.
Quality of Service

1)
AP will investigate whether the distribution line serving Ms. Yost’s residence in Coal Township should be replaced, and if so, will ensure that this line is prioritized in its Coal Township distribution line replacement program.

2)
AP will investigate to determine whether the fire hydrants being served by the distribution main also serving Ms. Yost flow at least 500 gpm at 20 psi.  If that is not the case, AP will investigate whether fire flow can be provided at a reasonable cost prior to the next base rate filing.

3)
AP will provide the OCA with written updates regarding the status of its construction projects contiguous to Wood Street in Hatboro every six months after the PUC order until its next base rate filing.  AP will provide contact information in a letter to the customers at least 3 days prior to the start of the main cleaning and lining project.  AP will expedite construction to the extent possible to conclude construction-related disturbances as soon as possible.

4)
Regarding Country Club Estates, in addition to the action items discussed in AP rebuttal testimony, AP will ensure that storm water drainage along newly installed mains is returned to conditions as they existed prior to main replacement.  For example, new main installations shall not produce swales or ditches allowing for the lateral flow of storm water along sod covered portions of the public right of way.      

5)
AP will provide the OCA with the results of its testing of the samples drawn from Ms. Dicton’s home and sample and test Ms. Dicton’s water again within six months after Settlement approval.  Within six months of settlement approval, AP will investigate whether iron and/or manganese levels exceed secondary mcls for sources serving Ms. Dicton.  If secondary mcls are exceeded, AP will develop a treatment plan for those sources and implement that plan prior to the next base rate filing if it can be done at a reasonable and prudent cost.


k.
Automatic Adjustment Mechanisms
AP agrees that it will withdraw the proposed energy cost adjustment and purchase water adjustment.  The Parties agree that this withdrawal is without prejudice. 

l.
Customer Assistance

AP will match the current Helping Hand contribution donated directly by customers up to a total of $50,000 over the next two years.  AP will continue to promote awareness of the program to customers and local agencies for each county within the Company’s service territory.
m. Increased Usage Best Practices 

AP, in conjunction with interested parties, will explore the development of a best-practices customer usage monitoring and response water industry collaborative.  In such collaborative, water utilities may exchange information on managing customer usage inconsistent with historic usage patterns for that customer.  The collaborative will occur prior to December 31, 2012 and the results released within6 months thereafter. 

8. The Company, I&E, the OCA, and Aqua LUG have each prepared, and attached to this Joint Petition, Statements in Support identified as Appendices C, D, E, and F respectively, made by the parties specifically to settle this case, setting forth the bases upon which they believe that the Settlement, including the Settlement Rates, is fair, just, reasonable, non-discriminatory, lawful and in the public interest.
9. The Joint Petitioners submit that the Settlement is in the public interest for the following additional reasons:

a. The Settlement provides for an increase in annual operating revenues of $16.7 million, or approximately 4.08%, in lieu of the $38.6 million, or 9.4%, increase originally requested.

b. Acceptance of the Settlement will avoid the necessity of further administrative and possible appellate proceedings at substantial cost to the Joint Petitioners, the other parties, and the Company’s customers.

c. The Settlement Rates will allocate the agreed upon revenue requirement to each customer class in a manner which is reasonable in light of the rate structure/cost of service positions of all parties.  

d. The Company’s agreement to a two-year stay-out from the filing date of this rate increase request, subject to the limited exceptions set forth in Paragraph No. 7.c., assures that, if AP’s next general base rate water case were filed at the earliest permitted date and were fully litigated, the Settlement Rates would remain in effect for at least 26 months.

ADDITIONAL TERMS AND CONDITIONS

10. This Settlement is proposed by the Joint Petitioners to settle the instant case and is made without any admission against, or prejudice to, any position which any Joint Petitioner might adopt during subsequent litigation, including further litigation of this case.  This Settlement is conditioned upon the Commission’s approval of the terms and conditions contained herein without modification.  If the Commission should disapprove the Settlement or modify the terms and conditions herein, this Settlement may be withdrawn upon written notice to the Commission and all active parties within three business days following entry of the Commission’s Order by any of the Joint Petitioners and, in such event, shall be of no force and effect.  In the event that the Commission disapproves the Settlement or the Company or any other Joint Petitioner elects to withdraw as provided above, the Joint Petitioners reserve their respective rights to fully litigate this case, including but not limited to presentation of witnesses, cross-examination and legal argument through submission of Briefs, Exceptions and Replies to Exceptions.

11. If the Administrative Law Judges, in their Recommended Decision, recommend that the Commission adopt the Settlement as herein proposed, the Joint Petitioners agree to waive the filing of Exceptions.  However, the Joint Petitioners do not waive their rights to file Exceptions with respect to any modifications to the terms and conditions of this Settlement, or any additional matters proposed by the Administrative Law Judges in their Recommended Decision.  The Joint Petitioners also reserve the right to file Replies to any Exceptions that may be filed.

V. DISCUSSION
A. Applicable Law


The purpose of this investigation is to establish rates for Aqua customers which are “just and reasonable” pursuant to Section 1301 of the Public Utility Code (Code), 66 Pa.C.S. § 1301.  A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Pennsylvania Gas and Water Co. v. Pennsylvania Pub. Util. Comm'n, 341 A.2d 239 (Pa. Cmwlth. 1975).  In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield Water Works and Improvement Co. v. Public Service Comm'n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591 (1944). In Bluefield the United States Supreme Court stated:

A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties. A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.
Bluefield, 262 U.S. at 692-3.


Commission policy promotes settlements, 52 Pa.Code §§ 5.231 and 69.401. Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code § 69.401.  Rate cases are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission. This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission's decision, yields significant expense savings for the company's customers.  That is one reason why settlements are encouraged by long-standing Commission policy.


The “burden of proof” standard employed in contested matters is not the standard for deciding whether a proposed settlement should be recommended for approval.  Pa. P.U.C., et al. v. City of Lancaster -- Bureau of Water, 2010 Pa. PUC LEXIS 1318 (Pa. PUC 2010).  See also Pennsylvania P. U. C. et al v. Penn Estates Utilities, Inc. Water Division, 2012 Pa. PUC LEXIS 331 (Pa. PUC 2012).  In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm'n v. York Water Co., Docket No. R-00049165 (Opinion and Order entered October 4, 2004); Pa. Pub. Util. Comm'n v. C. S. Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).

Section 315(a) of the Code reads as follows: 


§ 315. Burden of proof

(a) Reasonableness of rates.--In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public  utility. The commission shall give to the hearing and decision of any such proceeding preference over all other proceedings, and decide the same as speedily as possible.
66 Pa.C.S. § 315(a).  Consequently in this proceeding, Aqua has the burden to prove that the rate increase it has proposed through the Joint Settlement is just and reasonable.  The Joint Parties have reached an accord on the issues and claims that arose in this proceeding and submitted a Joint Settlement Petition for Commission review.  In reviewing the Settlement, the question which must be answered is whether it is in the public interest.  The Joint Parties have the burden to prove that the Joint Settlement is in the public interest.
B.
Analysis

1.  Comments in Opposition

(a) Objection on Procedural Grounds
Mr. Curtius filed an Objection to the Settlement on April 16, 2012.  When this objection was made, Mr. Curtius succinctly states, “At the time of this writing, [the Settlement] has not yet been presented; therefore I am not objecting to it’s [sic] content.”  Mr. Curtius implied that he objected to the procedure used to achieve a settlement.  
Mr. Curtius alleged that he was not afforded the opportunity to participate in the negotiations to the settlement.  Mr. Curtius implied that his election not to use electronic mail (“e-mail”) and his inexperience with the electronic medium caused inequity of the flow of information to him which resulted in ineffective negotiations with him not having a proverbial seat at the table.  Mr. Curtius referenced 52 Pa.Code § 1.54
 to assert that strategic alignment of similar issues among parties should not result in intentionally ostracizing any party; or put another way, failure to include participation of all active parties.  Mr. Curtius stated that he was, “in effect cut out of the loop.”
By letter dated May 2, 2012, Mr. Gadsden, counsel for Aqua, responded to the objection of Mr. Curtius.  Aqua denied the allegations of Mr. Curtius.  Aqua stated with emphasis that Mr. Curtius received the initial settlement term sheet in late March and provided comments and revisions by e-mail at least twice.  Furthermore, Aqua cited the record concluding that nothing occurred that would refute the statement made by the OCA, “Both pro se Complainants have been privy to settlement discussion and have been shown the last draft of the settlement in principle.”  (Tr. 402-03.)  Aqua stated that Mr. Curtius, like all other formal Complainants to this proceeding, was provided a copy of the Joint Petition for Settlement and an opportunity to state a position regarding the settlement and/or comment on the substance of the settlement.  Aqua requested that the procedural objection filed by Mr. Curtius against the settlement be denied.

Disposition

It is the policy of the Commission to encourage settlements.  The Commission states,
§ 69.401. General.

In the Commission’s judgment, the results achieved from a negotiated settlement or stipulation, or both, in which the interested parties have had an opportunity to participate are often preferable to those achieved at the conclusion of a fully litigated proceeding. It is also the Commission’s judgment that the public interest will benefit by the adoption of §§ 69.402-69.406 and this section which establish guidelines and procedures designed to encourage full and partial settlements as well as stipulations in major section 1308(d) general rate increase cases. A partial settlement is a comprehensive resolution of all issues in which less than all interested parties have joined. A stipulation is a resolution of less than all issues in which all or less than all interested parties have joined.
In the instant proceeding, there are three active parties that are not signatories to the Joint Settlement.  Two active parties, Mr. Curtius and Mr. Linden, oppose the Joint Settlement and one active party, OSBA, does not oppose the Joint Settlement.  All other active parties, Aqua, AquaLUG, I&E and OCA are signatories to the Joint Settlement.  There are nine other formal Complainants that provided written responses to the Joint Settlement.  Two formal Complainants that were not active participants in this proceeding, Rikki Renz at Docket No. C-2011-2277112 and the Borough of Sayre at Docket No. C-2012-2284238, chose to join the Joint Settlement.  The following formal Complainants that were not active participants in the proceeding chose to oppose the Joint Settlement:

1. Laurence J. Colfer, Docket No. C-2011-2279472;

2. Stanley Lemond, Docket No. C-2012-2284313;

3. Daniel H. McELreavey, Docket No. C-2011-2277119

4. Emilio Rende, Docket No. C-2011-2277113;

5. Kenneth W. Reeves, Docket No. C-2012-2285539;
Consequently, as defined by 52 Pa.Code § 69.401, the instant Joint Settlement is a partial settlement because it presents a comprehensive resolution of all the issues presented in this matter but it does not enjoy unanimous support by all the interested parties.
Based on the response by Aqua to the objection of Mr. Curtius the undersigned ALJs find the assertions of Mr. Curtius without merit.  If Mr. Curtius indeed commented and revised a draft that was presented as a settlement in principle, then Mr. Curtius was not “out of the loop.”  The obstacle of e-mail as presented by Mr. Curtius appeared not to thwart the process of negotiating and responding to negotiations.  While it is true that compliance with the rules of service under Section 1.54 of the Pennsylvania Code at Title 52 is necessary by all the parties to a proceeding, we do not find that the rules were violated in this instance.  
In the evidentiary hearing the OCA represented that both active pro se Complainants, one of which is Mr. Curtius, were privy to settlement discussions and were shown the last draft of the settlement in principle.  It is conspicuous that Mr. Curtius did not inform the Commission that this statement was erroneous.  The response by Aqua underscores that the parties complied with 52 Pa.Code § 1.54(b) which allows for service upon the identified parties to the proceeding to be exercised in one of four ways.  See supra fn (7).  Aqua stated, and it is confirmed by the certificate of service list of the Joint Petition of Settlement filed by Aqua on April 20, 2012, that Mr. Curtius was served with the Joint Petition by first class mail.  Prior to service of the Joint Petition Mr. Curtius received service of a document not filed with the Commission, which was the draft of a settlement in principle as admitted by Mr. Curtius in compliance with 52 Pa.Code § 1.54(b)(3)(i).  
There is nothing in the conduct recited by Mr. Curtius that shows violation to 52 Pa.Code § 1.54.  There is nothing in the conduct recited by Mr. Curtius that shows professional misconduct by the parties.  Lastly, in City of Lancaster, Opinion and Order, 2011 Pa.PUC LEXIS 1685, 26, the Commission found that providing parties with a copy of the Joint Petition and an opportunity to provide comments on the partial settlement is the requirement which sustains the fundamentals of notice and an opportunity to be heard.  In addition, the Commission does encourage the parties to be inclusive of individual complainants in settlement discussions.  Id.  We find that the conduct in this instant proceeding underscores that Mr. Curtius was included in the settlement discussions and the requirements of notice and an opportunity to be heard were upheld.  
Based on the pleadings provided as evidence in this proceeding, we find that the objection tendered by Mr. Curtius regarding the procedure used to negotiate the pending Joint Settlement in this proceeding, which is a partial settlement as defined by 52 Pa.Code § 69.401, cannot be sustained.  The objection by Mr. Curtius is therefore overruled. 
(b) Mr. Curtius’s Challenge to Reasonableness and Fairness of Rates
Mr. Curtius contends that the proposed rate increases exceed the cost to serve and are unfairly based upon geographic location only.  Also alleged by Mr. Curtius is that the “proposed Distribution System Improvement Charge is inconsistent throughout the proposed settlement.”  Curtius Objection, May 2, 2012, No 6.  Mr. Curtius likewise contends that “government negotiators lack the authority to change the distribution system improvement charge.”  Curtius Objection, May 2, 2012, No. 6.  

Aqua acknowledges that there is subsidization but points out that it is quite small, of limited duration and consistent with well-established ratemaking principles.  It is also argues that the Legislature and the Commission have found it in the public interest for large, well-run companies like Aqua to acquire and rehabilitate small, troubled water systems.  It is further noted that principles of gradualism and fairness often dictate that the acquired system’s rates be brought up to Main Division levels over the course of multiple rate filings.  Settlement, Appendix C, at 8-9.  
Aqua additionally points out that the DSIC was formulated by the Commission many years ago and that Aqua’s application of the DISC here is no different from the application by any other water utilities in the Commonwealth.

Disposition
The claim that the rate increase exceeds the cost to serve is not supported by the record.  Mr. Curtius provides no additional information or evidence that was omitted or that should have been considered to demonstrate that the rate increase exceeds the cost to serve the rate base customers.  As for the allegation of geographic unfairness, this Joint Settlement will begin to eliminate that inequity.  Most of the unfairness appears to have been borne by the Main Division.  However, that amount is small, approximately 25 cents per month for the average Main Division residential customer.  (Tr. 447).  Moreover, the proposed Settlement moves other Divisions toward the Main Division Rates.  Joint Settlement at 7-9.  As OCA notes in its Statement of Support, the proposed rates serve as a reasonable compromise between the gradualism favored by OCA and the need to transition away from historic subsidies between classes.  Joint Settlement, Appendix E, at 6.  This is in the public interest as it creates a more just system of rates.
It is not clear what Mr. Curtius means by “the proposed Distribution System Improvement Charge is inconsistent throughout the proposed settlement.”  However, a review of the proposed Joint Settlement does not reveal any inconsistencies regarding the DSIC.  Further, there is no evidence of over-collection in the past or that the proposed settlement will allow an opportunity for over-collection in the future.  
As for the assertion that government negotiators lack the authority to change the distribution system improvement charges, the law and regulations are to the contrary.  The Public Utility Code provides the Commission with the authority and duty to disallow excessive DSIC changes.  Section 1307(g) of the Public Utility Code states, 
Water utilities may file tariffs establishing a sliding scale of rates or other method for the automatic adjustment of the rates of the water utility as shall provide for recovery of the fixed costs (depreciation and pretax return) of certain distribution system improvement projects, as approved by the commission, that are completed and placed in service between base rate proceedings.  The commission, by regulation or order, shall prescribe the specific procedures to be followed in establishing the sliding scale or other automatic adjustment method.
66 Pa.C.S. § 1307(g).  Mr. Curtius does not provide any Commission Order or regulation that requires regular reporting of information required to determine the ROE of the Company or any other method contrary to that suggested by the Joint Settlement.
The Joint Settlement states that the signatory parties agreed to set the ROE at 10.2%.  The Commission has permitted such a method for determining the DSIC in the past and, therefore, there exists Commission precedent by the Opinion and Order at Docket No. R‑00051030, entered June 22, 2006, for the methodology employed by the Settlement for the DSIC.   
The DSIC is linked to the ROE which is set by the Settlement.  This will serve as a safeguard against excessive increases and will prohibit implementation of the DSIC as long as the ROE is greater than 10.2%.  Where a surcharge is implemented and the information submitted does not adequately show that the surcharge would be just and reasonable, a review by the Commission is required.  66 Pa.C.S. §§ 1301, 1307(g).  The signature parties suggested a methodology that complies with existing Commission precedent.  Mr. Curtius’s criticism that the public advocates or governmental parties do not have authority to change the DSIC is not relevant to whether the setting of the DSIC as proposed in the Settlement is just and reasonable.

(c) Mr. Linden’s Contention Whether Burden of Proof Sustained


Mr. Linden challenged whether Aqua met its burden to prove that its current rates were inadequate to attract additional capital needed to finance plant operations and improvements.  Linden comments at 1.  Mr. Linden indicated that Aqua’s return on equity (“ROE”) at current rates is 9.49%.  Mr. Linden cited the record testimony of two of the non-Company witnesses, Ms. Sears from I&E and Mr. Kahal from OCA, who recommended a return on equity at 9.56% and 9.75%, respectively.  Linden comments at 2 citing I&E Stmt. 1 at 42, I&E Stmt. 1-SR at 6 and OCA Stmt. 2S at 2.  Mr. Linden advocated that the current rates are almost what are recommended by these two non-Company witnesses and therefore, the need for an increase in the rates based on this criterion is not supported.
Mr. Linden also indicated that Aqua’s response to his criticism that the Price to Earnings ratio (“P/E”) of AA is in excess of the present market benchmark was confirmed by Aqua.  Aqua stated that the P/E was high because water companies are regulated businesses and relatively predictable.  Mr. Linden concluded that the high P/E only confirms that the Company received an excessive rate of return for the risk the business faces.  Linden comments at 2.  Mr. Linden stated that since Aqua does not compete for capital among just water companies, it is improper to compare the P/E among water companies.  Id.  Mr. Linden also concluded from his analysis that Aqua provides a relatively high contribution to AA’s net income based on the data regarding the 2011 calendar year.  With this premise Mr. Linden implied that the money going to AA from Aqua should be allocated to operations and maintenance and thus, ameliorating the need to raise rates.  
Lastly, Mr. Linden presented data calculating the ROE for Aqua at 12.4% which is well above that indicated by the Company at 9.49%.  Linden comment at 3.  Mr. Linden stated that the data used to calculate the ROE is from the 2011 calendar year and that this calculation places doubt on the need for a rate increase at this time.  Id.   

Disposition
The undersigned ALJs find the assertion by Mr. Linden of the ROE for the 2011 calendar year at 12.4% most troubling.  It is noted however, the Mr. Linden’s calculations are faulty.  The record shows that an appropriate calculation of Aqua’s ROE accounts for taxes, adjustments for the assessments paid by Aqua for the service of the Commission, uncollectibles and the rate base.  See OSBA Stmt. 1, Schedule BK-1 and OSBA Stmt. 3 Schedule BK-1S.  Mr. Linden himself notes these same type of adjustments made by the OCA witness in OCA Stmt. 1‑S, Schedule TSC-1 to calculate the ROE.  See Linden comments at 4.  Mr. Linden simply divided the net income by the shareholder equity for the calendar year 2011 and stated that result as the return on equity.  Inexplicably, the result to the calculation of the ROE that Mr. Linden presents has no adjustments to the income and does not consider the rate base.  Without the consideration of the adjustments, we cannot find the calculation of the ROE as presented by Mr. Linden accurate.  Furthermore, Mr. Linden used data from the calendar year 2011 and compared it to data for the test year.  Such a comparison is not “apples-to-apples” and cannot be relied upon for accurate conclusions.
Mr. Linden seems to misconstrue the testimony of the non-Company witnesses that he relies upon.  First the witnesses are testifying to the ROE for future earnings and not to the ROE on current rates.  Second the two non-Company witnesses identified by Mr. Linden went through various methods to calculate a ROE for future earnings.  Implicit in this exercise to present these calculations is to determine if the current ROE is adequate.  The calculations by the non-Company experts referred to by Mr. Linden yielded ROEs for future earning at 9.56% and 9.75% for I&E and OCA experts, respectively.  Both of these results are greater than the 9.49% for projected annual earnings to conclude June 30, 2012.  Thus, the non-Company witnesses relied upon by Mr. Linden provided calculations that the ROE is inadequate.  Mr. Linden has not provided any calculations nor has he provided any evidence to demonstrate that the calculations supplied by the non-Company witnesses or the Company witness are erroneous.  
Lastly, there is no testimony from the non-Company experts in financials which states succinctly that the current rates yielding on projected annual earnings through June 30, 2012 with an ROE of 9.49% are adequate for the Company on a going-forward basis.  Rather, the non-Company financial experts all stated that the testimony originally proposed by the Company with the ROE at 11.75% (See AP Stmt. 4 at 50) to gain adequate revenues to support maintenance of operations is excessive.  (See I&E Stmt. 1 at 5-6, 12-13; OCA Stmt. 2-S at1-2; OSBA Stmt. 1 at 5-7.) 
While it is understood and not disputed by the Company witness that Mr. Linden’s financial statistics are accurate, it is not necessarily logical to conclude that Aqua is receiving an excessive rate of return for its risk.  (Aqua Stmt. 2-R at 16.)  First, Aqua’s witness testified that in more recent data AA’s P/E was actually lower than the benchmark of publicly traded water utilities.
  (Aqua Stmt. 2-R at 16.)  Aqua’s earnings for the twelve month period ending June 30, 2012 is forecasted to produce an overall return of only 7.57%.  Furthermore, the relevancy of AA’s P/E to Aqua’s rate of return on equity is misguided.  Aqua is not the sole subsidiary that contributes to the financials of AA.  Id.  How is it concluded that although several companies contribute to the financials of AA, Aqua is the most influential of these companies on the financials and thus, the financials for AA correlate to financials for Aqua?  Mr. Linden does not provide any guidance to his conclusion from his premise.  Simply put, the assertions made by Mr. Linden regarding the P/E of AA do not support the conclusion that Aqua’s current ROE is excessive because AA’s P/E is high.   
The non-Company public advocate witnesses all provided testimony to calculate an ROE for future earnings.  (I&E Stmt. 1, OCA Stmt 2S and OSBA Stmt 1.)  Implicit in the presentation of a ROE for future earnings is the premise that the current ROE is inadequate.  Furthermore, the non-Company public advocate witnesses failed to rebut the statement made by the Company that its current ROE is inadequate and therefore justifies the need for a rate increase.  The record does not support Mr. Linden’s assertion that Aqua failed to sustain its burden of proof to show that the rate increase is needed.
(d) 
Mr. Linden’s Challenge Whether Settlement is Just and Reasonable

Mr. Linden contends that it is appropriate to compare the proposed Joint Settlement increase in revenue for the Company at $16.7 million to the anticipated income under current rates.  Mr. Linden then references the calculations of the OCA witness, Mr. Catlin, to show that there is no rationale presented in the record to justify the increase in rates.  Mr. Linden asserts that the value of the stay-out provision of the Joint Settlement cannot be determined by the record.
  Mr. Linden implies that because the fair market value of the stay-out provision is indeterminate, there is no way to assess whether the Joint Settlement is yielding a reasonable amount for non-DSIC capital improvement, operations and maintenance expenses.  Linden comments at 4.  Mr. Linden attests that the Joint Settlement sets the ROE at 10.2% for purposes of calculating the DSIC.
  Mr. Linden states that there is no basis or justification why the exception agreed to in the Joint Settlement to the provision under 66 Pa.C.S. § 1307(g) should be granted or why granting this exception is in the public interest.
Disposition
Mr. Linden does not provide information as to why the appropriate comparison should be between the Joint Settlement proposed $16.7 million revenue increase to the income generated by current rates.  Why is such a comparison meaningful?  Mr. Linden seems to ignore the premise that was not successfully rebutted; that being that the current rates do not generate revenues to provide the Company with a reasonable opportunity to earn a fair return and attract addition capital to finance future plant improvements.  Mr. Linden concludes that the need to increase the ROE has not been proven.  As stated above,
 we do find that the burden of proof was sustained to show that the current ROE is inadequate.  We disagree with the premise by Mr. Linden to the contrary - that the ROE is sufficient.
Mr. Linden asserted that there is a need to determine a fair value for the stay-out.  We disagree.  Mr. Linden affirms that there is value to the stay-out provision.  Linden comments at 4.  To quantify the value or assign some barometer to the judge the value is not significant to whether the stay-out is reasonable and supports the interest of the public.  

Mr. Linden does not seem to dispute that the stay-out is of value to the public interest; rather, Mr. Linden contends that the value cannot be quantified by the record.  Whether the value of the provision can be quantified is not relevant to our evaluation of the Joint Settlement.  It is relevant whether the provision is reasonable and is favorable to the interest of the public.  Mr. Linden, implicitly by stating that the provision has value but said value cannot be determined based on the record, agrees that the stay-out provision favors the public interest.  
Furthermore, I&E and OCA argue that the stay-out provision will yield base rate stability for about 24 months, or stated differently, limits the risk of additional base rate filing if the provision were not in place.  (See Joint Petition, Appendix D, at 4; and Appendix E at 3, respectively.)  Mr. Linden does not rebut this premise.  Consequently, the argument that the value of the stay-out provision is indeterminate somehow results in not being able to assess whether the Joint Settlement is just or reasonable cannot be supported. 
Mr. Linden states that the setting of the 10.2% ROE for purposes of the DSIC is arbitrary, not justified and therefore not in the public interest.  It is noted that the Commission has established precedent to permit an agreement to set the ROE rather than to rely on the ROE in the PUC’s quarterly earnings report.  See, Pa. Pub. Util. Comm’n v. Aqua Pennsylvania, Inc., Opinion and Order, Docket No. R-00051030, entered June 22, 2006, affirming the Recommended Decision dated May 25, 2006. 
The issue before the undersigned ALJs is whether it is reasonable, just and in the public interest to permit the ROE to be set at 10.2% for purposes of the DSIC as agreed to by the signatory parties to the Joint Settlement.  I&E argued that setting the ROE at 10.2% for purposes of the DSIC provides a period of stability for both Aqua and its customers.  (Joint Settlement Appendix D, at 6-7, ¶10.c.)  Furthermore, although the Joint Settlement did not assign an ROE, the undersigned ALJs used the method of the OSBA witness, Mr. Kalcic, to approximate a ROE with the $16.7 million increase.  See attachment 1. 
To clarify, we cannot correlate the Joint Settlement dollar increase of $16.7 million with any ROE.  However, we have used Mr. Kalcic’s methodology as a surrogate with his adjustments, assumptions of estimates to future revenue streams and adjustments to the rate base, to determine what the ROE for the increase could possibly yield with those assumptions.  We understand that the Joint Settlement dollar increase is a “blackbox” agreement between the signature parties and does not correlate with the agreed upon ROE 10.2% set for the purposes of the DSIC.  With that caveat, the ROE by our calculation using the methodology provided by Mr. Kalcic is above 10.2%.  The DSIC should not change until the ROE realized by Aqua is below 10.2%.  Based on our assessment, because the ROE is set at 10.2% for purposes of the DSIC, customers should realize a significant period of a stable DSIC.  
The conclusion that stability is realized by Aqua and the ratepayers because of the agreed setting of the ROE is advocated by I&E and we affirm that conclusion using the data provided by the evidence of record.  Because the undersigned ALJs conclude that the setting of the ROE yields stability for both Aqua and its ratepayers in the DSIC charge, the setting of the ROE at 10.2% is just and in the public interest.  Additionally, because there exists Commission precedent to allow the setting of the ROE to comply with the statute at 66 Pa.C.S. § 1307(g), we do not find that the agreement is prohibited by statute and should be granted.  Consequently, we disagree with the conclusion advocated by Mr. Linden regarding the setting of the ROE as provided in the Joint Settlement at paragraph 7e and find that the agreement as presented in the Joint Settlement is in the public interest and is not prohibited by state law. 
(e)
Challenge to Effective Date of Rate Increase
Mr. Reeves contends that the Joint Settlement in unreasonable in that with full litigation, the rates would likely be effective after August 18, 2011, the original date set by the Commission, and that with this settlement, the rates are effective June 8, 2011, increasing revenues to Aqua by $3,000,000.   

Disposition
This objection is overruled.  While Aqua will realize additional income sooner than it would if the rate increase is implemented in August rather than June, the earlier implementation of the settlement will also bring about an earlier end to the cross subsidization of one division for another. For example, during the first public input hearing, several in the Main Division complained that their rates were higher and they believed that they were subsidizing other divisions.  With this settlement, several divisions will have rates that correspond to or move closer to the Main Division rates.  The Commission has recognized a “need to bring a timely end to cross-subsidization among rate classes.”  PA PUC, et al. v. Duquesne Light Company, 2011 Pa. PUC LEXIS 1012 (Pa. PUC 2011)  citing Lloyd v. Pa. PUC, 904 A.2d 1010 at 1020 (Pa. Cmwlth. 2006) appeal denied, 591 Pa. 676, 916 A.2d 1104, fn. 10 (2007). As has been noted,
principles of gradualism cannot be allowed to trump all other valid ratemaking concerns and do not justify allowing one class of customers to subsidize the cost of service for another class of customers over an extended period of time.
Id. 


(f)
Fairness and Reasonableness of Settlement
Mr. Reeves notes that the previous Aqua rate case was settled and contends that continued negotiated settlements replace the responsibility of the PUC.  He also argues that it is unacceptable to have the Trial Staff, Consumer Advocate and a few parties set the rates.  Mr. Rende also questions the settlement posture, given that he finds that Aqua is a monopoly with very little control from anyone and that the company has the freedom to file for another increase next year.  Mr. Curtius objects that the DSIC is being modified in a manner that would allow customers to be charged excessive bills. 
Disposition
As noted previously, the Commission favors settlements.  Given that the settlement will result in fewer litigation expenses, implantation of the end of cross subsidization of some of the divisions and save the parties the expense of litigation, the settlement appears reasonable.  Further, under 66 Pa.C.S. § 1307(g), any automatic adjustment must provide a just and reasonable return on the fair value of the property used and useful in the public service as determined by the Commission. Section 1308 provides the Commission the authority to determine whether any rate increase is unjust or unreasonable.  This settlement does not take away the Commission’s power with respect to either section.   

(g)
Comparison With Other Water Rates


Mr. Lemond objects to the settlement, stating that he is paying 30% less for water services in New Jersey.  Lemond Opp. Stmt., April 30, 2012.  


Disposition
The Commission regulates within the Commonwealth.  The circumstances, conditions, size and territory of Mr. Lemond’s New Jersey supplier are unknown.  Any such comparison or related allegation is irrelevant to the matter before us. 

(h)
Increase Request in Light of Economic Conditions and Salaries and Benefits Paid to Employees and Executives 
Mr. Colfer requests the Commission to examine whether the salary and benefits of Aqua America are too large and to assure that the increase does not support these salaries and benefits.  Colfer Opp. Stmt. April 27, 2012 at 2.  Mr. McElrevey states that he cannot afford a rate increase.  McElreavey Opp. Stmt., April 29, 2012.  Mr. Rende argues that Aqua should not receive an increase given that Aqua executives gave themselves millions of dollars in pay increases annually.  He also notes that currently, given the struggling economy of the United States, customers are struggling to pay bills and keep their costs down.  Rende Opp. Stmt., May 2, 2012 at 2. 
Mr. Lemond continues along these lines, stating that in this economic environment, Aqua should help customers by keeping their costs down.  He contends that giving a rate increase at this time is “rewarding a poorly run company that is wasting its customers’ payments.”  Lemond Opp. Stmt., April 30, 2012.  

Disposition
The record is absent evidence that the company is poorly run.  Also, the settlement is a “black box” settlement.  In other words, the proposed settlement agreement does not specifically identify the amount that will be used for any particular purpose or to resolve any disputed issues.  There is an agreement as to the overall increase to base rates and the parties retain all rights to raise any of these issues in future rate proceedings.  Such settlements are not unprecedented.  (See, PA PUC, et al. v. Wonderview Sanitary Facilities, 2011 Pa. PUC LEXIS 457 (Pa. PUC 2011).
Several differences between the position of the Consumer Advocate and the original proposal by Aqua can be attributed to the differences between the OCA and Aqua return on equity recommendations.  (OCA Stmt. No. 1-S. at 1, 3, 7; AP Stmt. No. 2 at 3, 4.  As an example, the Office of Consumer Advocate withdrew its recommendation that Aqua eliminate the Cash Incentive Plan compensation, given that information from Aqua showed that the plan for the awards was made in part on achieving non-financial performance goals.  OCA Stmt. No. 1-S at 5.  While not specified in the final settlement agreement, the testimony suggests that the employee benefits and salaries do not play a large part in the rate increase, if any. 

Also, there is no evidence that Aqua will receive more than sufficient operating funds and a reasonable and acceptable return on its investment.  The agreed upon rate increase is less than 50% of the amount initially requested by Aqua, a 4.1% increase in revenues as opposed to the 9.4% originally sought.  The average bill for a Main Division Customer will increase by $2.41 per month as opposed to the original $5.91 per month increase requested.  Joint Settlement, Appendix E, at 3.  Consequently, the agreement is reasonable and fair. 
2.
Comments in Support 

a.
Aqua
Aqua states that its forecasted earnings, over the twelve-month period ending June 30, 2012, produced an overall return of 7.57% and a return on common equity of 9.49%.  Aqua avers that the additional revenues provided through the Joint Settlement rates will give the Company a reasonable opportunity to earn a fair rate of return and attract additional capital with which to finance future plant improvements.  Aqua Stmt. in Support, Joint Settlement Appendix C at 2.  

Aqua also asserts that the Company has made substantial investments in new and replacement utility plants to replace aging infrastructure and to comply with applicable Safe Drinking Water laws, environmental regulations and customers’ demands.  Id.  The Company attests that it will have added over $450 million in plant and equipment by the end of the future test year for this proceeding with the majority of the new investment as treatment and distribution assets.  Id, citing AP Stmt. 1.  These investments in physical property, plant and equipment represent a growth of 19% in assets since June 2010 (the last base rate case).  Id.

Aqua agreed to refrain from filing a general base rate case prior to November 18, 2013 as a provision of the Joint Settlement.  See Joint Settlement, ¶7c at 5.  The proposed $16.7 million increase in annual operating revenue is approximately a 4.1% increase over current revenue.  Aqua has not increased its base rates for water customer since June 2010.  Consequently, the effect of the stay-out provision is that the increase is constant or stable over approximately two years and does not increase over a shorter period.  Id.
Aqua contends that the rate design and rate structure agreed to in the Joint Settlement distributes fairly, reasonably and equitably the revenue increase among various customer classes and rate divisions, and that it also incorporates gradualism in order to make the customer charges and volumetric rates more uniform across all the divisions of the Company.  See Joint Settlement , ¶7j at 7-10.  Additionally, Aqua has committed to contribute up to $50,000 towards its Helping Hand program for payment troubled customers.  

Disposition

It is agreed that the record evidence demonstrated a rate of return on common equity at 9.49% as inadequate when evaluating future, projected, and forecasted earnings of similar companies used as a barometer group.  See OCA Stmt. 1 and 1-S, I&E Stmt. 1 and OSBA Stmt. 1.  It is in the public interest to grant the Company the means to have a reasonable opportunity to earn a fair rate of return and attract additional capital with which to finance future plant improvements.  As mentioned above, the record shows a need for an increase in rate.  See infra V.B.1.(c) at 32.  The proposed Joint Settlement fulfills that need and thus gives the Company the opportunity to earn a fair rate of return and attract capital to finance future plant improvements.  This is in the public interest to continue to serve the public reasonably and adequate with water service.  

We concur that the agreement to refrain from filing a general base rate case is beneficial to ratepayers yielding stable rates for approximately two years.  It is also that the additional commitment to expand the Helping Hand program is beneficial to the Company’s payment troubled customers.  

The above rationale advocated by the Company supports benefits for both Aqua and its ratepayers that the Joint Settlement provides reasonable and adequate measures that are in the public interest.

(b)
I&E
The I&E notes that the proposed rate increase producing $16.7 million annually in operational revenues will be sufficient for the Company to provide safe and reliable water service to its customer while earning an acceptable rate of return.  I&E Stmt. In Support, Joint Settlement Appendix D at 3-4.  I&E also states that the Joint Settlement contains a stay-out provision for the Company in that the Company will not file a general base rate case prior to November 18, 2013, which should yield rate stability for ratepayers and enable the Company to conduct operations without the marshaling time and effort on organizing and filing a rate case.  Id at 4.  

I&E advocates, “the agreed upon distribution of revenue among customer classes [as presented in the Joint Settlement] is in the public interest because it fairly distributes the rate increase among all of the Company’s customer classes and makes significant progress moving rate[s] in various divisions towards the corresponding rate in the Main Division.”  Id.  As stated above and as I&E notes the provision to set the ROE at 10.2% provides a period of stability for both Aqua and its customers.  See infra V.B.1.(d) at 37.  I&E confirms that the Joint Settlement contains resolution to some of the quality of service concerns raised during public input sessions and thus addresses issues of importance to some Aqua customers.  Id at 7.  

The Joint Settlement withdraws the proposed Energy Cost Adjustment (“ECA”) and Purchased Water Adjustment (“PCA”).  Joint Settlement ¶ 7k, at 11.  I&E contends that to implement these automatic adjustments would “constitute single issue ratemaking, potentially discriminate among tariff rate customers and [fail to justify expenses as] significant or volatile … to warrant such recovery.”  I&E Stmt. In Support, Joint Settlement, Appendix D at 7.  Furthermore, I&E “maintains that these expenses are properly recovered through base rates and through a surcharge.”  Id.  Lastly, I&E avers that the Company’s agreement to match the current Helping Hand contribution made by customers up to the amount of $50,000 over the next two years support low-income customers and is therefore in the public interest.  Id.

Disposition

The undersigned ALJs agree with the assessments made by I&E concerning:
(1) The agreement to set the ROE at 10.2% for purposes of the DSIC yields rate stability;

(2) the withdrawal of the ECA and the PCA as prudent and in the public interest as it may constitute single tariff ratemaking and may be discriminatory to tariff rate customers; 

(3) the provisions to address quality of service concerns raised by Aqua customers on the record is reasonable and just;

(4) the distribution of rates among divisions and rate classes upholds the precedence of Lloyd v. Pa. Pub. Util. Comm’n, 904 A.2d 1010 at 1020 (Pa. Cmwlth. 2006) appeal denied, 591 Pa. 676, 916 A.2d 1104, fn. 10 (2007); 

(5) the proposed increase in rates yields significant annual operational revenues to allow the Company to provide safe and reliable service and obtain a sufficient rate of return;

(6) the stay-out provision agreed to by the Company allows Aqua to focus on the business of water service without concerning itself with marshaling its resources for a litigated major rate case proceeding while the ratepayers receive stable rates over the same approximately a two year period; and

(7) the matching of up to $50,000 by Aqua over two years yields some relief for low-income customers.

We are persuaded that for the above reasons the Joint Settlement provides reasonable benefits to both the Company and its ratepayers.  Consequently, we find that these reasons support a conclusion that the Joint Settlement is in the public interest.

(c)
OCA
The OCA asserts that the outcome regarding revenues through the Joint Settlement at $16.7 million is approximately 43% of the increase initially proposed by Aqua at $38.6 million.  Stated another way, the Joint Settlement proposed increase is an increase of 4.1% in revenues not to exceed $425,559,264 compared to the increase in revenue originally proposed which was a 9.4% increase.  OCA Stmt. In Support, Joint Settlement, Appendix E at 2.  The effect of the Joint Settlement on a Main Division residential customer on a 5/8” meter using 4,745 gallon per month would realize an increase from $60.15 per month to 62.56 per month, a difference of $2.41 per month or about 4.0% for billed water service.  Id.  The original increase proposed by the Company would have yielded the same residential customer and increase of $5.91 per month or 9.8%.  OCA states that the proposed increase as a result of the Joint Settlement is within the range of revenues that would be achieved if the dispute were to be fully litigated.  Id at 2-3. 

The OCA notes the provision that Aqua will forego filing a rate base case prior to November 18, 2013, provides rate stability for ratepayers for about twenty-four months.  Id at 3.  The OCA confirmed that the Joint Settlement does not remove the DSIC, but that the DSIC is reset to 0% and will be held at that level until the ROE realized by Aqua is lower than 10.2%.  Furthermore the DSIC cannot rise beyond the cap at 7.5% throughout the period that Aqua abstains from filing a rate base case.  Consequently, the OCA expects that the DSIC will be capped during the twenty-four months of rate stability.  The OCA opined that this circumstance is valuable to Aqua customers.  Id. at 3-4.

The OCA highlights the Joint Settlement provision that governed the tax repair election for federal income tax purposes and that Aqua agreed not to elect federal income tax repair at this time.  Consequently there is no dispute in the tax savings realized by the Company in this proceeding.  This agreement between the Company and the signature parties to the Joint Settlement “ameliorates ratepayer risk associated with Aqua making the federal tax repair and maintenance election between the approval of this Settlement and its next rate filing.”  Id at 4.  In compliance with the Joint Settlement the Company is required to notify the settling parties when it has elected to take federal tax repair and is to use a prescribed amortization of flow-through savings in accounting for this tax benefit.  OCA attests that this agreement protects Aqua’s ratepayers in the event the tax repair election is taken by the Company.  Id.

Regarding rate design, the OCA contends that the Joint Settlement transitions rates between the different Aqua divisions more closely aligned to the OCA’s goal of gradualism while balancing the policy that each rate class should support is cost of service.  Id at 5.  The OCA concludes that the Joint Settlement, “is a reasonable accommodation of the [active parties’ to this proceeding] differing opinions of how the Commission should approach these historic subsidies.”  Id.
The OCA states that by design the Joint Settlement “adopts no specific common equity cost or overall rate of return.”  Id at 6.  However, the Joint Settlement provides a significant reduction in Aqua’s overall revenue increase and thus, in concert achieves a reasonable compromise on rate of return issues.  Id.

The OCA notes that the Joint Settlement provides a reasonable resolution to consumer quality of service issues raised during public input sessions of this proceeding.  See Joint Settlement ¶7j at 10-11.
  The OCA also emphasized that Aqua will explore developing best practices for customers to manage inconsistent usage in the context of a collaborative.  OCA Stmt. In Support, Joint Settlement, Appendix E at 6-7 citing, Joint Settlement ¶ 7m at 11.  The OCA also states that the agreement by Aqua to match Helping Hand contributions up to $50,000 over the course of the next two years effectively doubles the size of Aqua’s Helping Hand program.  Id. at 7.  OCA contends, “Aqua’s commitment to the expansion of its Helping Hand program is a necessary component … to the economic resiliency of [the communities in which it operates].”  Id.  The OCA believes that the Commission should encourage Aqua in its continued effort to augment its customer assistance program.

Disposition
It is agreed that the instant Joint Settlement result produces a significant reduction of the Company’s requested overall revenue increase, and is more than a 9% reduction to the Company’s original request.  The result is beneficial to the ratepayer as the average Main Division residential customer would realize about a 4% increase in water service per month rather than a 9.8% increase as originally proposed by the Company.  As abovementioned we find that the agreement by the Company to forego filing a base rate case for approximately two years is in the public interest.  See infra, V.B.2.(a) at 43.  We find that any provision to do away with uncertainty of treatment for tax repair is beneficial to all parties concerned.  It is agreed that the doubling of the size of the Helping Hands program, aids in the assistance of low-income ratepayers but also underscores that the Company is committed to contributing to the economic resiliency of the business environment of the communities in which it operates.  It is reasonable to find these contentions are beneficial to both the Company and the ratepayers and thus, support a conclusion that the proposed Joint Settlement is in the public interest.

(d)
AquaLUG
The AquaLUG members state that in receiving water service from Aqua, the members use substantial volumes of water in their operations.  Consequently the members were concerned about the proposed rate increase as it may have had “adverse impact upon their operational processes.”  AquaLUG Stmt. In Support, Joint Settlement Appendix F at 1.  AquaLUG specifically emphasized that “the establishment of a rate structure allocating revenues among the customer classes” as proposed in the Joint Settlement is just and reasonable.  Id. 
Disposition   

The support of AquaLUG offers the perspective of commercial ratepayers that use high volumes of water in their business operations.  It is important to note that these ratepayers agreed to the Joint Settlement and thus implicitly affirming that they are not adversely impacted by the proposed increase of the Joint Settlement.  This knowledge supports a conclusion that the Joint Settlement is reasonable and is in the public interest. 


3. 
Overall Assessment of Settlement

We find that the Joint Settlement, though not perfect, is fair and reasonable because it balances interests and benefits the ratepayers and the Company.  The objections to the Joint Settlement are articulate but without legal merit.  Support of the Joint Settlement by parties experienced in rate matters, with the skills to weigh and anticipate possible litigation outcomes, and with the experience to assess risks, exhibits compromise while reaching gains for the overall public interest. 

We are aware that the Company has stated it has fulfilled its obligations that were directed through its last proceeding for a rate increase that ended in a Commission approved settlement, Pa. Pub. Util. Comm’n v. Aqua Pennsylvania, Inc., Docket No. R-2009-2132019, Opinion and Order, entered June 16, 2010.  AP Stmt. 1 at 28.  We note that this assertion was not contested.  We believe it is reasonable and in the public interest to confirm that all Company obligations from the previous base rate case have been fulfilled.  

We also note that Aqua has shown cost savings in energy.  See Aqua revised Exhibit 1-A(a) at 31, Solar savings and EnerNOC , Aqua Stmt.1 at 13, and Aqua Stmt. 2 at 19-20.  We became aware from the testimony at public input sessions of suggestions that the Company demonstrate concern for the business environment or current economic status by promoting cost savings rather than increasing rates for its operational revenue.  It was suggested that Aqua should offer the option of billing and payment on-line to save postage and billing expenses, provide incentives for customers to switch to paperless invoicing; streamline costs in outsourcing activities  by competitively shopping for IT, customer service, legal, et cetera.  See testimony of Mr. Gordon and Mr. Weissman, Tr. 213-220.  We advise that in the future the Company provide more detail of its efforts in this endeavor.

Nevertheless, this Joint Settlement provides direct benefits to the ratepayers.  The Joint Settlement increase is less than half of that originally requested by the Company.  Service problems will be addressed with monitoring by the OCA.  Rates will move into a fairer system, reducing the disparity and the systemic subsidies between Divisions.  The set and agreed upon ROE will place limits on any future DSIC charges. 

Therefore, we find that the Joint Settlement is in the public interest, because it is fair and reasonable to the ratepayers and the Company. It is recommended that the Commission approve the Joint Settlement without modification. 

VI.  CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and parties to this proceeding.
2. 
The Joint Settlement Petition submitted by the Aqua, OCA, I&E, and AquaLUG, is in the public interest.
3. 
Aqua has met its burden of proof. 
VII. ORDER
THEREFORE,
IT IS RECOMMENDED:
1. 
That Aqua Pennsylvania, Inc. shall not place into effect the rates, rules, and regulations contained in Supplement No. 115 to Tariff Water – Pa. P.U.C. No. 1  as filed on November 18, 2011, the same having been found to be unjust, unreasonable, and therefore, unlawful.
2. 
That the rates, terms and conditions contained in the Joint Settlement Petition filed by Aqua Pennsylvania, Inc., Aqua Large Users Group,  the Office of Consumer Advocate, and the Bureau of Investigation & Enforcement be approved and adopted consistent with the discussion contained herein.

3. 
That upon the Commission's approval of this Joint Settlement, Aqua Pennsylvania, Inc. will be permitted to charge the rates for water service set forth in the revised Supplement No. 115 to Tariff Water – Pa. P.U.C. No. 1. which is attached to the Joint Settlement Petition as Appendix A.
4. 
That Aqua Pennsylvania, Inc. file a tariff or tariff supplement in substantially the same form as that attached as Appendix “A” to the Joint Settlement Petition of the Rate Investigation at Docket No. R-2011-2267958 reflecting the rates, rules, and regulations to become effective upon one day's notice, upon entry of the Commission Order approving the recommendation to adopt the Joint Settlement Petition of the Rate Investigation consistent with the discussion contained herein.
5. 
That upon acceptance of the appropriate compliance filing, the investigation at Docket R-2011-2267958 should be marked closed.
6.
That the formal Complaint filed at Docket No. C-2011-2279111 by the Office of Consumer Advocate is dismissed.



7.
That the formal Complaint filed at Docket No. C-2011-2279475 by the Office of Small Business Advocate is dismissed.



8.
That the formal Complaint filed at Docket No. C-2011-2277105 by Said Shafik is dismissed.



9.
That the formal Complaint filed at Docket No. C-2011-2277113 by Emilio Rende is dismissed.



10.
That the formal Complaint filed at Docket No. C-2011-2277112 by Rikki Renz is dismissed.



11.
That the formal Complaint filed at Docket No. C-2011-2277115 by Thomas E. Pektas is dismissed.



12.
That the formal Complaint filed at Docket No. C-2011-2277119 by Daniel H. McElreavey is dismissed.



13.
That the formal Complaint filed at Docket No. C-2011-2279472 by Laurence J. Colfer is dismissed.



14.
That the formal Complaint filed at Docket No. C-2011-2279485 by Michael Silvestri is dismissed.



15.
That the formal Complaint filed at Docket No. C-2011-2279476 by William & Kathleen Whiting is dismissed.



16.
That the formal Complaint filed at Docket No. C-2011-2279703 by Linda Palmisano is dismissed.



17.
That the formal Complaint filed at Docket No. C-2011-2279566 by John Dillon is dismissed.



18.
That the formal Complaint filed at Docket No. C-2011-2280616 by Jerome Linden is dismissed.



19.
That the formal Complaint filed at Docket No. C-2011-2279526 by Arnold M. Kring is dismissed.



20.
That the formal Complaint filed at Docket No. C-2012-2281336 by Robert W. Curtius is dismissed.



21.
That the formal Complaint filed at Docket No. C-2012-2282626 by Barry D. Polland is dismissed.



22.
That the formal Complaint filed at Docket No. C-2012-2284238 by the Borough of Sayre is dismissed.



23.
That the formal Complaint filed at Docket No. C-2012-2284313 by Stanley Lemond is dismissed.



24.
That the formal Complaint filed at Docket No. C-2012-2285539 by Kenneth W. Reeves is dismissed.



25.
That the formal Complaint filed at Docket No. C-2012-2285789 by the Aqua Large Users Group is dismissed.



26.
That the formal Complaint filed at Docket No. C-2012-2286276 by H. N. White is dismissed.

27.
That the formal Complaint filed at Docket No. C-2012-2288511 by Steven Dagowitz is dismissed.
28.
That the Secretary's Bureau mark the following dockets closed: No. C‑2011-2279111, No. C-2011-2279475, No. C-2011-2277105, No. C-2011-2277113, No. C‑2011-2277112, No. C-2011-2277115, No. C-2011-2277119, No. C-2011-2279472, No. C‑2011-2279485, No. C-2011-2279476, No. C-2011-2279703, No. C-2011-2279566, No. C‑2011-2280616, No. C-2011-2279526, No. C-2012-2281336, No. C-2012-2282626, No. C‑2012-2284238, No. C-2012-2284313, C-2012-2285539, No. C-2012-2285789, No. C-2012-2286276 and C-2012-2288511.
Date:
May 18, 2012




____________________________________








Angela T. Jones








Administrative Law Judge








____________________________________








Darlene D. Heep








Administrative Law Judge
ATTACHMENT 1

	4
	Filed Increase
	           38,600,069 
	
	

	5
	Hypothetical Increase
	           16,700,000 
	
	

	6
	Difference/Savings
	           21,900,069 
	
	

	
	less:
	
	
	

	7
	Uncollect & PUC Assess @ 1.23%
	                 367,251 
	
	

	8
	State Income Tax @ 9.99%
	              2,956,316 
	
	

	9
	Federal Income Tax @ 35%
	              9,322,752 
	
	

	
	
	
	
	

	10
	Return Impact (6-7-8-9)
	              9,253,750 
	
	

	
	
	
	
	

	11
	Rate Base
	      1,858,216,823 
	
	

	12
	ROR Impact (10/11)
	0.498%
	
	

	
	
	
	
	

	13
	Requested ROR
	8.77%
	
	

	
	
	
	
	

	14
	Estimated ROR @ 

Hypothetical Increase (13-12)
	8.27%
	
	

	
	
	
	
	

	
	Hypothetical Results
	
	
	

	15
	Long-Term Debt
	47.02%
	5.41%
	2.54%

	16
	Common Equity
	52.98%
	10.81%
	5.73%

	17
	Total
	100%
	
	8.27%

	
	
	
	
	


� 	It was later discovered that five (5) of the customer complainants were not served with all settlement documents.  OCA volunteered to issue a second copy of the settlement summary and all proposed settlement documents to those five parties.  As a matter of due process, those parties were given six (6) additional days to respond to the settlement.  


� 	Objections and comments were accepted if postmarked on before May 9, 2012. 


� 	On March 22, 2012, Ms. Brittingham filed “follow-up” documents regarding her testimony objecting to Aqua’s lack of a low income program.  During the hearing, Ms. Brittingham was referred to Aqua’s Helping Hands program.  In the documents filed by Ms. Brittingham, she contends that the Helping Hands program does not provide financial assistance and reiterates her objection to the rate increase.  The record does not show that these documents were provided to all active participants.  Accordingly, the undersigned acknowledge receipt but will not treat the documents as admitted evidence in this matter due to the procedural problems.  These documents will be construed as further protest.  


� 	The terms and conditions are recited verbatim from the Joint Settlement.  The terms and conditions begin with Paragraph No. 7.  


� 	Subparagraphs (1)-(12) provide a general description of the rate structure and rate design incorporated in the Settlement Rates.  While every effort has been made to ensure that such description is accurate, if any inconsistency exists between such description and the rates set forth in Appendix A, the latter shall take precedence.


� 	This is Roman numeral III of the Joint Settlement.


� 	§ 1.54. Service by a party.


 (a)  Pleadings, submittals, briefs and other documents, filed in proceedings pending before the Commission shall be served upon parties in the proceeding and upon the presiding officer, if one has been assigned. 


 (b)  Service may be made by one of the following methods: 


   (1)  First class mail. Service may be made by mailing the requisite number of copies to each party as provided in § 1.59 (relating to number of copies to be served), properly addressed with postage prepaid. 


   (2)  Personal. Service may be made personally. 


   (3)  Electronic. 


     (i)   Documents not filed with the Commission. Service may be made electronically to those parties who have agreed to accept service in that manner. 


     (ii)   Documents filed with the Commission. Service may be made electronically to filing users who have agreed to receive electronic service. Filing users who have agreed to receive electronic service shall be served with an electronic mail notice stating that a document was filed on the electronic filing system. The notice constitutes service. 


       (A)   The electronic mail notice must contain the following provisions: 


         (I)   The name of the filing user and the party on whose behalf the document was filed. 


         (II)   The type of document. 


         (III)   A brief description of the document. 


         (IV)   A link to the document on the electronic filing system. 


         (V)   The docket number when available. 


         (VI)   An indication that the party is seeking expedited relief, if applicable. 


       (B)   When a filing user becomes aware that the electronic mail notice was not transmitted successfully, the filing user shall resend the electronic mail notice or serve the document by another method authorized by this subpart. 


       (C)   Documents of 250 pages or less, including attachments, need not be followed by service of a hard copy to filing users who have agreed to receive electronic service. Filing users shall serve each other with a hard copy of documents that exceed 250 pages, including attachments, unless the parties otherwise agree. 


   (4)  Telefacsimile. Service may be made by telefacsimile to those parties who have agreed to accept service in that manner. Documents served electronically need not be followed by service of a hard copy if the parties have so agreed. 


 (c)  In a proceeding in which only some of the parties participate, the parties, with the authorization of the presiding officer, may limit the service of documents to parties and persons or individuals which state on the record or request in writing that they wish to be served. 





� 	Aqua also referenced that the DSIC was first approved for the Company in Petition of Philadelphia Suburban Water Co., Docket No. P-00961036, 1996 Pa. PUC LEXIS 211 (Aug. 22, 1996) and that in Attachment A. to the Opinion and Order, the Commission provided sample tariff language, which read, in pertinent part: “the charge will be expressed as a percentage carried to two decimal places and will be applied to the total amount billed to each customer under the Company’s otherwise applicable rates and charges, excluding amounts billed for public fire protection service and the State Tax Adjustment Surcharge (STAS).”


� 	Mr. Curtius also objects to the Joint Settlement by again asserting that it was negotiated without the participation of other parties.  That allegation has no merit, as fully discussed, supra, V.B.1.(a) at 28.





� 	Mr. Linden’s P/E was calculated over a 10 year period of historic data.  


� 	Paragraph 7c of the Joint Settlement states, “[Aqua] will not file another general rate increase under Section 1308(d) of the Public Utility Code prior to November 18, 2013.”


� 	Paragraph 7e of the Joint Settlement states, “For the period that the Settlement rates are in effect, a 10.2% rate of return on common equity shall be used by [Aqua] for Distribution System Improvement Charge purposes in lieu of the equity return rates calculated in the Commission’s Quarterly Earnings Reports”


� 	See infra, V.B.1.(c) at 34. 


� 	The undersigned ALJs note that the Joint Settlement as presented has two paragraphs 7j, one at page 7 and the other at page 10.  It is assumed that this is merely a typographical error.  However, the ALJs have referenced the paragraphs as they appear.
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