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ORDER DENYING MOTION FOR JUDGEMENT ON THE PLEADINGS 
On February 17, 2012, John Forte (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  The complaint alleges that the Complainant has received a notice that his utility service is being terminated.  The complaint also requests that the Commission order a payment arrangement.

The Respondent filed an answer with new matter on March 15, 2012.  The answer admits that the Respondent has provided service to the Complainant at the address shown on the complaint.  The answer admits that it issued a termination notice to the Complainant for non-payment.  
The answer alleges that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) on November 7, 2011 at BCS No. 2908663.  On February 1, 2012, BCS issued a decision dismissing the complaint pursuant to 66 Pa. C.S. §1405(d).  A copy of the decision is attached to the answer with new matter.

The new matter asserts that the Complainant is not eligible for a new payment arrangement because he defaulted on a prior Commission ordered payment arrangement and has not experienced a significant change in income.  Alternatively, the new matter argues that even if the Complainant has experienced a significant change in income, a change in income does not entitle the Complainant to a second payment arrangement where the decrease will not entitle the customer to terms more favorable than the prior defaulted agreement.  

The new matter asserts that BCS previously issued a payment arrangement in August 2009 at BCS No. 2536548 and the Complainant defaulted on the agreement for non-payment.  A copy of the decision is attached to the answer with new matter.

The new matter further alleges that in January 2010, the Respondent granted the Complainant a payment arrangement.  The Complainant defaulted on the agreement for non-payment.  The answer with new matter requests that the Commission dismiss the complaint. 

The Complainant did not file an answer to the new matter.

By notice dated March 16, 2012, the Commission scheduled an initial telephonic hearing for this matter on May 17, 2012 at 10:00 a.m. and assigned the matter to Special Agent Tiffany Hunt.  Special Agent Hunt issued a prehearing order on March 23, 2012, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements. 


On April 16, 2012, the Respondent filed a motion for judgment on the pleadings.  The motion contends that the Complainant is not entitled to a payment arrangement order from the Commission.  The motion argues that the Complainant has defaulted on a previous Commission-ordered payment arrangement and has not experienced a decrease in household income.  Therefore, as a matter of law, the Complainant is not entitled to another Commission-ordered payment arrangement, pursuant to 66 Pa. C.S. §1405(d).  The motion requests that the Commission dismiss the complaint.


On May 12, 2012, the Complainant filed an answer to the Respondent’s motion for judgment on the pleadings.  The answer to the motion denies that the Complainant received the Respondent’s answer with new matter.  The answer admits that BCS issued a payment arrangement on August 18, 2009 and that the Complainant defaulted on the agreement due to non-payment.  The answer admits that the Respondent granted a payment agreement and denies that the Complainant ever missed a payment under the agreement.  The answer asserts that the Complainant has made timely monthly payments which have reduced the amount of his arrearage.  The answer denies that the Complainant is requesting a new payment arrangement but rather is requesting that the Respondent reinstate the previous payment arrangement on which he did not default.     

By notice dated May 10, 2012, the Commission cancelled the telephonic hearing previously scheduled for May 17, 2012.

By notice dated May 16, 2012, the Commission rescheduled the telephonic hearing for this matter to July 12, 2012 at 10:00 a.m. and assigned the matter to me.  


The motion for judgment on the pleadings is ready for decision.  For the following reasons, I will deny the motion. 
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should be granted only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts he specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985)

The averments in the Complainant’s complaint simply request that the Commission order a payment arrangement for the Complainant.  In addition, in his answer to the motion for judgment on the pleadings, the Complainant asserts that he did not receive the Respondent’s answer with new matter.  The answer asserts that the Complainant has made timely monthly payments which have reduced the amount of his arrearage.  The answer denies that the Complainant is requesting a new payment arrangement but rather is requesting that the Respondent reinstate the previous payment arrangement.
Assuming these assertions by the Complainant are true for purposes of disposing of the motion for judgment on the pleading, the assertions raise issues of fact as to whether the Complainant is requesting a second payment arrangement.  There is therefore a dispute of facts regarding these allegations.  A hearing will be necessary to resolve the dispute of facts regarding the complaint’s allegations of inaccurate billing.   

The Respondent contends that the Commission has no jurisdiction to order another payment arrangement for the Complainant because he has breached a prior Commission-approved payment arrangement and because he has not experienced a change in income.  I agree that the Commission lacks the authority to order a second payment arrangement in the absence of a change in income.   

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418 applies to this proceeding.  The Commission has the authority to establish payment arrangements pursuant to 66 Pa. C.S. §1405(a) within the strict guidelines set forth in 66 Pa. C.S. §1405(b) which reads as follows:  

(b)
Length of payment agreements.--The length of time for a 

customer to resolve an unpaid balance on an account that is subject 

to a payment agreement that is investigated by the commission and 

is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

The number of payment arrangements that the Commission may order for a customer who has defaulted on a payment arrangement is limited by 66 Pa. C.S. §1405(d) which states:

(d)
Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

Therefore if a customer defaults on a payment arrangement, the Commission has no authority to order another payment arrangement unless the customer has experienced a “change in income”.  The statute at 66 Pa. C.S. §1403 defines “change in income” as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

The statute at 66 Pa. C.S. §1403 defines “household income” as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.” 

The Respondent is correct that the Commission lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment arrangement.  However, in ruling on the motion for judgment on the pleadings, the Commission may not rely upon the factual assertions of the Respondent in its new matter regarding the Complainant’s prior payment arrangements or his change in income in ruling on the Respondent’s motion for judgment on the pleadings where the Complainant has alleged he did not receive the answer with new matter.  
Rather, the Commission must accept as true for purposes of disposing of the motion all well pleaded, material facts alleged by the Complainant in his complaint and his answer to the motion, as well as every reasonable inference from those facts.  The Commission must view the complaint and answer to the motion in this case in the light most favorable to the Complainant and should dismiss the complaint only if the pleadings show there is no genuine issue as to a material fact and the moving party is entitled to judgment as a matter of law.  Using this standard, I cannot conclude that the complaint should be dismissed.  The Complainant has raised issues of fact and may be able to demonstrate that he is entitled to a payment arrangement.    
This conclusion is supported by the Commission’s decisions regarding pro se litigants.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), the Commission held that a motion to dismiss should not be granted against unrepresented complainants who are pursuing small claims until they have at least had an oral opportunity to explain their position.  In Carlock, the Commission did not rule out the possibility that pretrial motions can be granted; only that such motions should not be granted on the pleadings, and the ALJ must first develop a sufficient record.  The Commission has affirmed that the considerations of Carlock remain the position of the Commission.  Brown v. PECO Energy Company, Docket No. C-2008-2055866 (Order entered May 29, 2009); Richmond v. PECO Energy Company, Docket No. F-2010-2187305 (Order entered December 7, 2011).
The Respondent’s right to relief is not clearly warranted and free from doubt.  I will enter the following order.      

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the preliminary objections filed by PECO Energy Company at C-2012-2289970 are denied.

2.
That the issues set forth in the complaint of John Forte filed at Docket No. C-2012-2289970 will be addressed at the telephonic hearing scheduled for July 12, 2012.

Date:
May 17, 2012




_______________________



David A. Salapa



Administrative Law Judge
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