BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Grimm Brothers Realty Company
:


:


v.
:
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:

Pennsylvania-American Water Company
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING


On January 30, 2012, Grimm Brothers Realty Company (Grimm Brothers or complainant) filed a formal Complaint against Pennsylvania-American Water Company (PAWC or respondent) with the Pennsylvania Public Utility Commission (Commission).  Complainant’s counsel provided the following explanation for the complaint:
I am writing on behalf of my client Grimm Brothers Realty regarding problems the company has been experiencing with its water service provided by PA Water.  PA Water has terminated service after payments were made, after they applied the payments to an old account that my client had closed two years ago.  He requested, and was sent a refund check after complaining, but subsequently had service shut off.

As relief, complainant’s counsel indicated that “[m]y client would like to file this complaint against PA Water, and requests a refund of service charges for the reconnect fees, as well as a credit to the company’s account as it has done in the past.”



On February 17, 2012, PAWC filed a Preliminary Objection (PO) averring that the Complaint does not conform to the regulatory requirements for a formal complaint and seeks an order directing a more specific pleading.  Respondent indicated that although the complainant alleged that PAWC applied payments to the improper account, the complainant has multiple accounts with the company and did not identify which accounts were at issue or provide any additional details which would allow the company to investigate the situation and address the complainant’s concerns.  Respondent further indicated that its attempts to contact the complainant and the complainant’s counsel to obtain clarification have been unsuccessful.  Respondent maintained that without additional information, PAWC cannot provide a meaningful Answer to the Complaint.  Respondent endorsed its Preliminary Objection with a Notice to Plead advising the complainant that it had ten (10) days to file a response.  Complainant’s response was due on or before February 27, 2012.



By Hearing Notice dated February 24, 2012, a hearing was scheduled for May 8, 2012, at 10:00 a.m., and the matter, including PAWC’s Preliminary Objection, was assigned to me.  


The complainant did not file a response to PAWC’s Preliminary Objection.  


On March 6, 2012, I issued an order granting the Preliminary Objection and directing Complainant to file an amended complaint within twenty days and serve a copy upon the Company and upon me.  


The complainant did not file an amended complaint.



For the reasons set forth below, the Complaint will be dismissed.
FINDINGS OF FACT

1. The complainant is Grimm Brothers Realty Company.

2. The respondent is Pennsylvania-American Water Company.

3. On January 30, 2012, the complainant’s attorney filed a formal Complaint on the complainant’s behalf alleging that respondent terminated service after payments were made, that respondent applied payments to an old account that had been closed two years earlier, and that after issuing a refund check to the complainant, respondent terminated complainant’s service.

4. The Complaint does not provide any information regarding the amounts the complainant was billed, the accounts at issue, or when the complained of acts occurred.  
5. On February 17, 2012, PAWC filed a Preliminary Objection seeking an order directing the complainant to file a more specific pleading.

6. The complainant did not file a response to PAWC’s Preliminary Objection.

7. An Order directing the complainant to file an Amended Complaint was issued to the complainant and the complainant’s attorney on March 6, 2012.

8. The complainant did not file an amended complaint.
DISCUSSION


Complainant averred that PAWC applied its payments to an account that had been closed for two years.  Complainant further averred that even though PAWC provided a refund check to the complainant after complaining, PAWC subsequently shut off the complainant’s service.  As relief, the complainant has requested a refund of service charges for the reconnect fees as well as a credit to the company’s account.  



PAWC indicated that although the complainant alleged that the company applied payments to an improper account, the complainant has multiple accounts with the company but did not identify which accounts were at issue or provide any additional details that would allow it to investigate the situation and address the complainant’s concerns.  PAWC maintained that without additional details about which payments were misapplied, and which accounts were involved, it is left to speculate as to the basis of the complainant’s Complaint, what actions by the company were allegedly improper, and whether or not the averments in the Complaint can be admitted or denied.  
Although the complainant referenced an active and a closed account in the Complaint, the complainant did not provide any additional detail, such as the relevant account numbers, the relevant billing amounts or when the complained of acts occurred.  Clearly, more detail would have allowed PAWC to research the proper accounts and formulate and provide a meaningful answer to the Complaint.  Moreover, additional detail would also have permitted PAWC to address the perceived problem and pursue a possible settlement of the matter.
I note that the Preliminary Objection was served upon the complainant’s attorney along with a Notice to Plead, and that the complainant’s attorney did not file a response.  The Order granting the Preliminary Objection was issued on March 6, 2012, and directed the complainant to file and serve an Amended Complaint.  It stated:

The Amended Complaint may be on a Commission Complaint form but must provide not only a clear and concise statement of the act or omission being complained of including the result of any informal complaint or informal investigation, but also must include the applicable utility account numbers and billing amounts referenced in the initial Complaint, so that respondent can formulate a meaningful answer.  

The Preliminary Objection is granted and complainant is directed to provide additional information in an amended complaint.  Failure to file an amended complaint in a timely manner may result in dismissal of the Complaint itself.

Order Granting Preliminary Objection at 5.



The complainant did not file an Amended Complaint.  The complainant has created a situation where the respondent cannot answer the complaint, and the Complaint cannot be prosecuted because the grounds upon which it was filed are unclear.  The complainant, and its attorney, have had ample opportunity to respond to both the Preliminary Objection and the Order and have failed to take advantage of those opportunities.  Therefore, the Complaint will be dismissed and the docket closed.



It is important to note that in similar situations involving pro se complainants, the Commission has declined to dismiss a complaint without first providing a hearing during which pro se complainants could further explain their position and the factual basis for their complaint.  In reaching this holding in Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Opinion and Order entered July 14, 1993), the Commission expressed its concern that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  However, the complainant in the instant case is not proceeding at a disadvantage because it has been represented by an attorney since the Complaint was filed.



Note that this action closes this docket without prejudice to the complainant’s ability to file another complaint.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and parties to this case.
2. The averments in the Complaint are insufficient to enable respondent to formulate a meaningful response.

3. Complainant had sufficient notice that its failure to file an Amended Complaint would result in dismissal of the Complaint.

4. Complainant failed to file an Amended Complaint.

ORDER

THEREFORE,


IT IS ORDERED:

1. That the Complaint filed by Grimm Brothers Realty Company against Pennsylvania-American Water Company at PUC Docket No. C-2012-2286078 is dismissed for failure of complainant to file an Amended Complaint pursuant to the Order issued on March 6, 2012; and
2. That the Secretary mark this docket closed.

Date:
       May 11, 2012       
___________________________________



Christopher P. Pell


Administrative Law Judge
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