BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Carin Merico						:
[bookmark: _GoBack]							:
	v.						:		C-2011-2231290
							:
PPL Electric Utilities Corporation 			:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On March 14, 2011, Carin Merico (Complainant or Ms. Merico) filed a Formal Complaint against PPL Electric Utilities Corporation (PPL, the Company or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket No. C‑2011‑2231290.  Complainant alleged that her Customer Assistance Program (CAP) rates with PPL had recently increased, but not her CAP benefit credit.  She contended that she reaches her CAP credit benefit limits within the first four (4) months or so of the calendar year, and therefore, the CAP credit benefit is inadequate for her family’s needs.  

		In addition, Complainant alleged that PPL refused to fax the medical certification forms to her doctor and that she once had her service terminated when she had several medical conditions.  The service termination occurred on a Friday, and she had to go to her state representative to have the service restored that day.  Complainant also requested a lower payment agreement.  Complainant indicated that she had a Protection from Abuse (PFA) Order; therefore, her home address and contact information were deleted from the public version of the Complaint.  This case was an untimely appeal from a Bureau of Consumer Services (BCS) informal decision (case #2762630) dated January 17, 2011.  Tr. 4. 
 
		On April 7, 2011, PPL filed an Answer which denied all the material allegations of the Complaint. 

		By Hearing Notice dated November 16, 2011, the parties were notified that an Initial Telephonic Hearing was scheduled for Tuesday, January 24, 2012, at 2:00 p.m.  Also on that date, I was assigned to preside in this matter and render a decision.  

		On November 23, 2011, I issued a Prehearing Order which reiterated the day, date, and time of the hearing, and provided applicable procedures regarding, inter alia, the submission of exhibits, continuances, subpoenas, discovery, and burden of proof.  I indicated that the Complainant must send a copy of her PFA Order to me and Respondent no later than January 17, 2012, or her case would be considered under the more stringent provisions of Chapter 14 of the Public Utility Code.  The Commission policy at 52 Pa. Code §5.231(a) encouraging settlements was also emphasized.

		The Initial Hearing was held as scheduled on Tuesday, January 24, 2012, at 2 p.m.  Complainant appeared pro se, testified in her own behalf, and presented no other witnesses and no exhibits.  PPL, which was represented by Kimberly Krupka, Esquire, presented one employee witness (Kimberly Gerhard, a PPL Customer Service Representative) and five (5) exhibits (PPL Exhibits 1-B, 3-A, 3-B, 4-A, and 4-B).  No briefs were filed.

		As Complainant had not provided a copy of her PFA Order by January 17, 2012, as I had directed her to do in the Prehearing Order, or by the date of the hearing, I gave her ten (10) additional days, or until Friday, February 3, 2012, to supply the document to me and to the Company.  Tr. 5-7.

		Complainant never provided a copy of the PFA Order to me, and therefore, her case will be decided under the provisions of Chapter 14 of the Public Utility Code.  Out of an abundance of caution, however, I will not be including her home address or any of her contact information in this Initial Decision.

		After the transcript was received, I closed the record for decision writing on February 23, 2012.
 
		The record consists of 125 pages and five (5) Company exhibits.  This matter is ready for a decision.

FINDINGS OF FACT

		1.	Complainant is Carin Merico, a residential electric customer of PPL.  She receives generation supply services from Champion Energy Services. Tr. 14, 80; PPL Exhibit (Ex.). 1-B.
 
		2.	Respondent is PPL, a public utility providing residential electric distribution service to customers in the Commonwealth of Pennsylvania.  PPL Exhibit Ex. 1-B.

		3.	Complainant was initially enrolled in PPL’s CAP program OnTrack in 2002.  Tr. 17.
 
		4,	Complainant has a totally electric home, with the exception of her heating source which is oil.  She uses electricity for running air purification and allergen reduction equipment as well as for cooking, hot water, and other appliance usage.  Tr. 17, 33-34.
 
		5.	Complainant’s household consists of herself and two (2) children, and her gross household income is $2,400 per month.  Tr. 58-60.

		6.	OnTrack’s credit benefits; i.e., the “shortfall” allowed between CAP and non-CAP bills, are capped annually at $2,160 for electric heating customers and $850 for non-electric heating customers.  There is no flexibility in this amount for non-electric heating customers with high electric usage.  Tr. 69-70, 86-87.

		7.	If a non-electric heating customer, such as the Complainant, uses more than the benefit allotment before the end of the year, the customer is removed from OnTrack and provided a payment agreement based on the current bill plus the installment amount.  Tr. 70-71.

		8.	Customers may reapply for OnTrack on the anniversary date of their enrollment in the program.  Tr. 71.

		9.	  Complainant was removed from the OnTrack program at least once previously as she had exceeded her annual credit benefit.  Tr. 99.

		10.	Complainant was re-enrolled in OnTrack in May 2011, but now has an $800 OnTrack arrearage as of the date of the hearing.  Tr. 69, 81.

		11.	Complainant has not yet had a Commission-ordered payment agreement, although she has had several payment agreements with the Company which were not kept.  PPL Exs. 3-A, 3-B, 4-A, and 4-B; Tr. 115.

		12.	Complainant’s current PPL balance is $5,428.75.  Tr. 81.

		13.	Based on household size and income, Complainant’s arrearage would be amortized over twenty-four months, if she is no longer eligible for OnTrack.  Tr. 71, 117-118.

		14.	PPL will fax a medical certificate form to the doctor’s office if it is requested by that office.  Tr. 82-83.


DISCUSSION

		In her Complaint, Ms. Merico alleged that there were deficiencies in PPL’s CAP in that her rates were increased but the credit benefit limit was not increased and was too low to meet her needs.  She further alleged that there were inadequacies in PPL’s medical certification procedure.  Finally, she requested another payment agreement, consistent with her ability to pay.  

		As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).  To satisfy this burden, she must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

		Complainant testified that she is a PPL residential customer and was initially enrolled in PPL’s CAP program OnTrack in 2002.  Tr. 14, 17.  She has a totally electric home, with the exception of her home heating system, which is oil.  Tr. 17.  Since Complainant is not a PPL heating customer, she has a lower CAP credit benefit limit and exhausts that limit quickly each calendar year, particularly with PPL’s recent rate increase.  Tr. 15, 17, 23.  She is then removed from OnTrack, but due to her limited income and other hardships, has difficulty paying the non-CAP residential rate.  Tr. 17-19.  Complainant requested that PPL be more flexible in its CAP eligibility rules and allow her to remain on OnTrack so that her electric bills are more affordable.  Tr. 18, 20.  She did not present evidence in opposition to any PPL rate increase, per se, except to the extent that her CAP credit benefits were not also increased. 

		Complainant further contended that, as a permanently disabled person, it was unreasonable for her to obtain a medical certification form every thirty (30) days and have it filled out by her doctor in order to retain her medical certification.  Tr. 20-21.  She indicated that PPL did not fax forms to the doctor’s office and that this refusal caused difficulty for her.  Tr. 31-32.   However, upon further questioning, Complainant acknowledged that she had not obtained a medical certification in some time, and could not recall the exact procedure required by PPL.  Tr. 30, 61-62.

		Finally, Complainant testified that if she was required to pay non-CAP rates, she would like a more reasonable payment agreement that she could afford.  Tr. 32-33.

		Due to Complainant’s alleged PFA Order, and uncertainty as to whether Chapter 14 would apply (see, 66 Pa. C.S. §1417), I asked several questions to ascertain household living expense information.  Since Complainant did not provide a valid PFA Order, despite my request, the household expense information is not relevant and will be disregarded.  Her monthly gross household income is $2,400, with a household size of three (3) persons.  Tr. 58-60.

		In response to Complainant’s case, PPL presented the testimony of Kimberly Gerhard, a PPL customer service representative who is familiar with PPL’s billing practices and its CAP.  Tr. 67.  Ms. Gerhard explained the operation of the OnTrack program, in which Complainant is currently enrolled.  Tr. 68.  She indicated that PPL does not actually enroll customers in OnTrack but makes a referral to a local agency for this purpose.  Tr. 68-69.  She asserted that PPL’s OnTrack had been approved by the Commission.  Tr. 69.

		According to Ms. Gerhard, OnTrack eligibility is dependent upon an individual’s household size and income, and a payment plan is developed for the customer based upon this information.  Tr. 68.  There is also an arrearage forgiveness component to the OnTrack program.  Tr. 68.  OnTrack credit benefits; i.e., the “shortfall” allowed between non-CAP and CAP bills, are capped annually at $2,160 for electric heating customers, and $890[footnoteRef:1] for non-electric heating customers, and there is no flexibility in this amount for non-electric heating customers with high electric usage.  T. 69-70, 86-87.  Previously, only non-CAP residential customers were required to fund OnTrack but, as of December 1, 2011, CAP customers contribute $8 per month under CAP Plus to help cover the costs of the OnTrack program.  Tr. 80-81.    [1: 		As will be discussed, infra, the Commission actually approved an $850 “shortfall” amount for non-electric heating customers.  See, PPL Electric Utilities Corporation Universal Service and Energy Conservation Plan for 2011 through 2013, Docket No. M-2010-2179796, Order entered May 5, 2011 (PPL 2011-2013 Universal Service Order). ] 


		If a non-electric heating customer, such as the Complainant, uses more than the benefit allotment in a year, the customer is removed from the OnTrack program and provided a payment agreement based on the current bill plus the installment amount.  Tr. 70-71.  Customers may reapply for OnTrack on the anniversary date of their enrollment in the program.  Tr. 71.  

		Ms. Gerhard explained that Complainant had been an OnTrack customer previously, but had been removed as she had exhausted her annual OnTrack benefits.  Tr. 99.  She then reapplied and was re-enrolled in OnTrack in May 2011, but now has an $800 OnTrack arrearage as of the date of the hearing.  Tr. 69, 81.  Ms. Gerhard indicated that Complainant will no longer be income-eligible for OnTrack as of her anniversary date in July 2012, which is when she must be re-certified for the program.  Tr. 71.  This is because the maximum monthly income for OnTrack eligibility is $2,316 for a family of three (3) at 150% of the federal poverty level, and Complainant’s monthly income is $2,400.  Tr. 58-60, 103.  

		As to PPL’s medical certification process, Ms. Gerhard testified that PPL will fax a medical certificate form to the doctor’s office if it is requested by that office.  Tr. 82-83.  A verified medical emergency will not relieve the customer from payment obligations, although PPL does not pursue collection activity during that time.  Tr. 83, 91.  PPL asserted that Complainant’s real complaint is with her doctor’s office, which will only provide one certification per year.  Tr. 117.

		According to PPL, Complainant has not yet had a Commission-ordered payment agreement, although she has had several payment agreements with the Company.  PPL Exs. 3-A, 3-B, 4-A, and 4-B; Tr. 115.  Her current PPL balance is $5,428.75.  Tr. 81.  PPL acknowledged that the OnTrack program was the most reasonable payment plan that could be offered to Complainant, and that she would remain eligible until her anniversary date, even though her household income now exceeds the eligibility limits.  Otherwise, under the provisions of Chapter 14, the Complainant’s arrearage would be amortized over twenty-four (24) months, based on her household size and income.  Tr. 71, 117-118.   

		Upon consideration of the evidence of record, I conclude that Complainant has failed to establish the unreasonableness of PPL’s CAP credit benefit limits or its medical certification procedures.  I further find that Complainant has failed to establish the unreasonableness of a payment agreement offered by PPL when she is removed from OnTrack due to her usage exceeding the credit benefit limits.  My reasoning is set forth below.  As Complainant did not pursue the rate increase issue in the Complaint, that issue is not addressed herein.

		As to PPL’s CAP credit benefit limits of $2,160 for electric heating customers and $850 for non-electric heating customers, I note that these limits were specifically approved by the Commission when it approved the Joint Petition for Settlement in the PPL 2011-2013 Universal Service Order, supra.  Accordingly, Complainant’s dispute is not really with PPL but with the Commission’s decision to approve these credit limits.  The appropriate procedure for Complainant would be to file a petition for rescission or amendment of the PPL 2011-2013 Universal Service Order, pursuant to 66 Pa. C.S. §703(g).[footnoteRef:2]  However, it would be unlikely that an increase in the CAP benefit credit would be granted as it promotes higher usage, in violation of legislative and regulatory policy, and increases program costs.  See, e.g., 66 Pa. C.S. §§2806.1; 52 Pa. Code §69.265.  Complainant also did not establish that PPL’s CAP program violated the Public Utility Code or a regulation or Order of the Commission.  Indeed, if PPL had allowed Complainant to exceed the CAP benefit limits and not be removed from OnTrack, the Company could have been subject to civil penalties for violating a Commission Order and its tariff.  Thus, for all the foregoing reasons, Complainant has not met her burden of proof as to this issue. [2: 		In accord, Kupchinskas v. PECO Energy Company, Docket No. C-2011-2253896, permitted by the Commission to become final without further Commission action by Final Order entered January 10, 2012.] 


		As to PPL’s medical certification procedures, Complainant, who has the burden of proof, was not clear as to the procedures actually followed by PPL.  Nonetheless, PPL witness Kimberly Gerhard provided assurances that PPL will fax a medical certificate to the doctor’s office if it is requested by that office.  Tr. 82-83.  Also, PPL follows Commission regulations with respect to maximum length of certifications (30 days) and as to the customer’s continuing duty to pay bills.  See, 52 Pa. Code §§56.114, 56.116; Tr. 83, 85.  Accordingly, Complainant has not established that PPL violated the Public Utility Code or a regulation or Order of the Commission with respect to its medical certification procedure, and therefore has not met her burden of proof as to this issue.

		Regarding a payment agreement, Complainant has not established PPL’s unreasonableness with respect to its negotiation of payment agreements and therefore has not met her burden of proof on this issue.  PPL has, in fact, provided several payment agreements to Complainant that have not been kept.  PPL Exs. 3A, 3B.  Also, PPL is correct that OnTrack provides the most affordable payment terms to Complainant and she should therefore make every effort to pay any OnTrack arrearage so that she can potentially be re-certified for the program in July 2012.  I understand that Complainant’s household income as of the January 24, 2012, hearing slightly exceeded 150% of the federal  poverty level; however, new 2012 poverty guidelines were issued after the hearing, and Complainant may now qualify for OnTrack with the new income guidelines in effect when she is to be re-certified.  

		In the event Complainant is not eligible for OnTrack, a Commission-ordered payment agreement can be provided.  However, under the terms of Chapter 14 (66 Pa. C.S. §1405) rather than PPL’s CAP, the Complainant would be required to amortize a $4,628.75 non-
CAP arrearage,[footnoteRef:3] as of the date of the hearing ($5,428.75 - $800 CAP arrearage = $4,628.75) over 24 months,[footnoteRef:4] which would be approximately $193 per month plus her budget amount.  The CAP arrearage would be immediately due and owing.  [3: 		Pursuant to 66 Pa. C.S. §1405(c), CAP arrearages must be timely paid and may not be the subject of Commission-ordered payment agreements.  In Burrus v. PECO Energy Company, Docket No. C-2010-2192700, Final Order entered March 25, 2011, the Commission ruled that payment agreements can be ordered as to the non-CAP balance. ]  [4: 	 	The 2012 poverty guidelines would not be applicable to this Complaint, because the Complaint was filed prior to the January 26, 2012, effective date of the 2012 guidelines.  Therefore, Complainant’s income would be considered level 2 (a 24-month payment agreement).  66 Pa. C.S. §1405(b)(2). ] 


		For all of the above reasons, the Complaint of Carin Merico against PPL will be denied, except to the extent a payment agreement as to non-CAP arrearages is required.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1501.

		2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).
		
		3.	To satisfy her burden of proof, Complainant must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990). 

		4.	Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		5.	The preponderance of the evidence does not support Complainant’s position with respect to PPL’s CAP program, its medical certification procedures, or its negotiation of payment agreements.  

		6.	PPL’s CAP program credit benefits have been previously approved by the Commission.  PPL Electric Utilities Corporation Universal Service and Energy Conservation Plan for 2011-2013, Docket No. M-2010-2179796, Order entered May 5, 2011.

		7.	Non-CAP arrearages may be the subject of a Commission-ordered payment agreement.  66 Pa. C.S. §1405(c); Burrus v. PECO Energy Company, Docket No. C-2010-2192700, Final Order entered March 25, 2011.  Complainant’s household income is at level 2, and her amortization period would therefore be twenty-four months.  66 Pa. C.S. §1405(b)(2).

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint of Carin Merico against PPL Electric Utilities Corporation at Docket No. C-2011-2231290 is denied, except to the extent an amortization of  a non-CAP arrearage is required.

		2.	That Complainant is not entitled to a payment agreement on her CAP arrearage of $800.

		3.	That if Complainant is terminated from Respondent’s CAP program, she shall make monthly payments consisting of her current budget bill plus one twenty-fourth (1/24th) of the non-CAP balance accrued on her account, beginning with the first billing due date following the entry of a final Commission Order in this case.

		4.	That as long as Complainant as a non-CAP customer keeps the payment schedule stated in this order, Respondent shall not suspend or terminate her utility service except for valid safety or emergency reasons or assess late payment or finance charges against her account.

		5.	That if Complainant as a non-CAP customer does not keep the payment schedule stated in this order, Respondent is authorized to suspend or terminate her utility service in accordance with the Commission’s statutes and regulations.

		6.	That the case at Docket No. C-2011-2231290 is marked closed.


Date:	May 15, 2012					______________________________
							Kandace F. Melillo
							Administrative Law Judge
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