BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Sharon Wilson nee Ferginson
fillin "Complainant's name" \d "":



:


v.
:
C-2012-2286036fillin "Docket No." \d ""


:

PECO Energy Company
:

INITIAL DECISION

Before

Cynthia Williams Fordham

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 30, 2012, Sharon Wilson nee Ferginson (“Wilson” or “Complainant”) filed a formal complaint against PECO Energy Company (“PECO” or the “Respondent”) alleging, among other things, the following:  that the property at 5432 W. Berks Street in Philadelphia was purchased as a rental home; that she received a letter on July 2011 notifying her that there was foreign wiring at the Berks Street property because of two light bulbs in the basement; that the tenant signed two addendums agreeing to pay the bill for the basement lights; that the Complainant sent the addendums to the Respondent on August 7, 2011; that the tenant’s bill was transferred to the Complainant’s account; and that the Complainant’s electrician made the necessary changes.  The Complainant wants the tenant to be responsible for a part of or the entire bill that was transferred to her.  



On February 21, 2012, the Respondent filed an Answer.  The Respondent admitted that it sent the Complainant a letter dated July 14, 2011, explaining that a PECO technician found two basement lights connected to the first floor tenant’s meter.  The Respondent averred that it advised the Complainant that the Pennsylvania Public Utility Code at 66 Pa.C.S. § 1529.1 requires a utility to transfer the tenant’s account into the landlord’s name until the Respondent confirms that the foreign wiring problem has been corrected.  The Respondent stated that the account would be transferred back to the tenant’s name once the wiring was changed.  The Respondent averred that, in accordance with the law, it transferred the accrued balance and service for the first floor tenant to an account in the Complainant’s name on August 15, 2011.  The Respondent stated that the Complainant notified it that the foreign wiring had been corrected on October 12, 2011.  On October 17, 2011, the Respondent verified that the repairs had been made.  The Respondent referred to the Bureau of Consumer Services’ decision, dated January 4, 2012, which dismissed the Complainant’s informal complaint and stated that the Complainant was responsible for the transferred balance of $1,293.43.  


In addition, on November 30, 2011, the Respondent filed a Preliminary Objection pursuant to 52 Pa. Code § 5.101 (a)(4) with a Notice to Plead.  In the Preliminary Objection the Respondent contended that the complaint should be dismissed for legal insufficiency.  Specifically, the Respondent argued that the relief the Complainant requests cannot be granted as a matter of law and that the complaint is contrary to the Commission’s policy.  The Respondent stated that it acted in accordance with the applicable law and Commission decisions.  The Respondent explained that it transferred the tenant’s bill into the Complainant’s/landlord’s name pursuant to 66 Pa.C.S. § 1529.1(b), Santos v. Metropolitan Edison Company, C-00967757, (Order entered August 7, 1997), and Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).  


On March 7, 2012, the Complainant responded to the Preliminary Objections.  The Complainant denied that the bill should have been placed in her name.  She attached copies of the October 2011 and November 2011 bills for the Berks Street property.  


The record in this case consists of the pleadings.

DISCUSSION



In this case the Respondent is requesting that the Commission dismiss the complaint because the Respondent complied with the Public Utility Code and the Commission decisions.  
The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa.Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa.Code 
§ 5.101.  The Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The Respondent has filed a preliminary objection averring that the complaint is legally insufficient.  52 Pa.Code § 5.101(a)(4).

The Commission’s Rules provide, in relevant part:

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

…


(4)
Legal insufficiency of a pleading.
In the Preliminary Objection the Respondent contended that the complaint was legally insufficient because the Complainant was objecting to the Respondent transferring the tenant’s account to the landlord when foreign load was found (Preliminary Objection ¶¶ 2, 3, 4-9).  The Respondent explained that it complied with the law that requires a utility to transfer the tenant’s account, including any arrearages, into the landlord’s name when foreign load is found. See 66 Pa.C.S. § 1529.1(a) (c), Santos v. Metropolitan Edison Company, C-00967757, (Order entered August 7, 1997), Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C‑2008-2056428 (Order entered May 21, 2010).  (Preliminary Objection ¶¶ 4, 8-10).  In Ace Check Cashing Inc., the Commission determined that the landlord/owner is financially responsible for a tenant’s entire account once the foreign load is verified on the tenant’s service, not just the portion of the bill related to the foreign load.  (Preliminary Objection ¶ 8).
Once the Complainant notified the Respondent that the foreign load was corrected, the Respondent placed the account back in the name of the tenant.  However, in accordance with Santos v. Metropolitan Edison Company, and Ace Check Cashing Inc. v. Philadelphia Gas Works, the arrearage remained the landlord’s responsibility.  (Preliminary Objection ¶¶ 4, 8-10).  If there is a dispute regarding the financial responsibility of the parties, the matter should be resolved in the Court of Common Pleas since it is outside of the Commission’s jurisdiction.  Edmund v. Corazzini v UGI Penn Natural Gas, Inc., Docket No. F‑2009-2101282 (Order entered July 15, 2010). (Preliminary Objection ¶ 8).


The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pennsylvania Public Utility Commission, 157 Pa. Super. 595, 43 A. 2d 348 (1945).  




The Public Utility Code, 66 Pa.C.S. § 703, and the Commission’s regulation at 52 Pa.Code § 5.21(d) address whether a hearing in warranted in this matter.  The applicable sections read as follows: 

66 Pa.C.S. Section 703 Fixing of hearings

…
(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  

52 Pa.Code Section 5.21. Formal complaints generally.

…

(d)The filing of a formal compliant entitles the complainant to a formal hearing before the Commission except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest. Motions may be filed in accordance with §§ 5.101 and 5.102 (referring to preliminary objections; and motions for summary judgment and judgment on the pleadings).


Section 703(b) of the Public Utility Code and § 5.21(d) of the Commission’s regulations authorize the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  The moving party prevails in this case as a matter of law.  Consequently, this case should be dismissed without a hearing pursuant to § 703(b) of the Public Utility Code, 66 Pa.C.S. § 703(b), and 52 Pa.Code § 5.21.


The Respondent’s Preliminary Objection is granted.  Consequently, the complaint is dismissed in its entirety. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
When a utility finds foreign load, the utility is required to transfer the tenant’s account, including any arrearages, into the landlord’s name.  See 66 Pa.C.S. § 1529.1(a) (c), Santos v. Metropolitan Edison Company, C-00967757, (Order entered August 7, 1997), Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).  The landlord/owner is financially responsible for a tenant’s entire account once the foreign load is verified on the tenant’s service, not just the portion of the bill related to the foreign load.  Id.


4.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa.C.S. § 703(b), 52 Pa.Code § 5.21.  

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Sharon Wilson nee Ferginson against the PECO Energy Company at Docket C-2012-2286036 is dismissed.



2.
That the Respondent’s Preliminary Objection is granted.



3.
That the hearing in this matter is cancelled.



4.
That the record in this case is marked closed.

Date:
May 1, 2012




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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