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HISTORY OF THE PROCEEDING

On or about September 20, 2011, Dawn Santa (“Complainant”) filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  Complainant disputed that she had obtained gas service from PGW illegally and the Company’s allegations of unauthorized usage of gas service.  Complainant stated that she saw a bill dated August 23, 2011, for gas service on the Company’s computer associated with her address, 3617 Sepviva Street, Philadelphia, Pennsylvania 19134 (“service address”) but in another person’s name.  Complainant indicated that she would like to be heard and would like a payment agreement.  This is a timely appeal of case #2878325 before the Commission’s Bureau of Consumer Services (“BCS”).
On October 27, 2011, Laureto Farinas, Esquire, counsel for PGW, filed an Answer to this dispute for the Company.  PGW denied that there was a different name on the account for the service address as of August 23, 2011.  PGW averred that the Complainant had established gas service previously at 1203 E. Lycoming Street, 1R, Philadelphia, Pennsylvania and that it was terminated with an outstanding balance due in the amount of $1,115.14.

At the service address, gas service was discontinued on September 15, 2008.  The gas was left on by the Company and a placeholder account was created to be used until a new customer applied for gas service.  PGW records indicated that on February 17, 2009, the owner of the service address inquired whether the new tenant had contacted the Company to establish service.  According to PGW, it was not contacted by a tenant to establish service and PGW communicated that no contact had occurred to the owner.  On October 12, 2009, PGW left a 72-hour shut-off notice at the service address because the meter was recording gas usage.  On March 25, 2010, another 72-hour shut-off notice was left at the service address due to gas usage.  

On April 22, 2010, PGW visited the service address, found the gas on, and turned the gas off at the curb box.  On June 2, 2011, gas usage again began to be recorded at the service address.  On August 22, 2011, PGW again visited the service address, found the gas on, and shut off the gas at the meter and the curb box.  Later that same day, the Complainant contacted PGW and stated that she resided at the service address.  On August 23, 2011, the Complainant visited a PGW service center.  While at the service center, Complainant was linked to the service address from May 2009 through a credit check.   
PGW billed the Complainant for gas usage from May 4, 2009, through April 22, 2010, in the amount of $624.56 as a “user without a contract” and billed the Complainant from April 23, 2010, through August 22, 2011, in the amount of $1,124.57 for unauthorized usage of gas service.    
Complainant filed an informal complaint on August 25, 2011.  BCS concluded that the Complainant should pay $1,333.90 to have her gas service restored.  This amount is itemized to include: $1,124.57 for unauthorized usage, $123.23 for a reconnection fee, $39.00 for user without a contract, and $47.00 for a prior balance.
  Once the Complainant paid the requisite sum, PGW would provide a payment agreement of $52.00 budget billing plus $85.00 per month towards arrears.  
On October 4, 2011, Complainant had an outstanding balance of $2,049.13 and was charged $123.23 as a reconnection fee for restoration of gas service.
  On October 4, 2011, the Utility Emergency Service Fund provided a payment of $1,499.96, and the Complainant paid $672.40 for a grand total of $2,172.36 ($1,499.96 + 672.40 = $2,172.36), the amount due to restore gas service.  Consequently on October 6, 2011, PGW restored service to the Complainant and provided her with a new service account.  PGW transferred the amount Complainant owed from the 1203 E. Lycoming Street address to this new service account.

To resolve this complaint, Respondent requested that the Commission find against the Complainant and affirm the BCS decision. 
A Hearing Notice dated February 2, 2012, notified the parties that an Initial In-Person Hearing was scheduled for Wednesday, April 25, 2012, at 10:00 a.m.  This Notice indicated that the case was assigned to the undersigned Administrative Law Judge (“ALJ”) Angela T. Jones.  

A Prehearing Order, dated February 3, 2012, provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;
(2) the request for a hearing change is to be in writing and sent to all parties of record; and 
(3) a caution that Complainant may lose the case if she does not take part in the hearing and present evidence on the issues raised. 



On April 25, 2012, the evidentiary hearing convened at approximately 10:10 a.m. as the court reporter was delayed because of traffic traveling to the scheduled hearing.  Mr. Farinas was present accompanied by one witness.  The Complainant did not appear in the hearing room.  As is the practice of the undersigned ALJ, the Initial Hearing was in recess for approximately ten minutes to allow for the Complainant to arrive for the scheduled hearing.  The undersigned reconvened the Initial Hearing at about 10:27 a.m.  The Complainant had not appeared.  Counsel for PGW moved for the Complaint to be dismissed with prejudice due to failure to prosecute it.  The undersigned stated that the motion would be considered and ruled upon in writing and adjourned.  The record closed upon the conclusion of the evidentiary hearing on April 25, 2012.
This matter is ripe for decision. 
FINDINGS OF FACT
1. Complainant’s service address is 3617 Sepviva Street, Philadelphia, Pennsylvania 19134.
2. PGW provided gas service to the Complainant at the service address.

3. On September 20, 2011, Dawn Santa filed a Complaint with the Commission against PGW which requested a payment arrangement and disputed that she was liable for unauthorized usage of gas service to the service address. 
4. A Notice dated February 2, 2012, for an Initial Hearing scheduled for April 25, 2012, was mailed to the Complainant. 

5. A Prehearing Order, dated February 3, 2012, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.
6. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

7. Neither Complainant nor any counsel representing Complainant timely appeared at the scheduled Initial Hearing for April 25, 2012.

8. Complainant did not settle, request a continuance or withdraw her Complaint.
DISCUSSION

In this Complaint, Complainant averred that she was not liable for unauthorized usage of gas service at the service address.  Complainant also requested a payment arrangement for her outstanding balance for gas service.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is determined by whether the Complainant sustained her burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice dated February 2, 2012, was mailed to Complainant at the address listed on the Complaint which stated the day, date and time of the scheduled Initial Hearing.  This Hearing Notice was not returned to the Commission by the U.S. post office.  Furthermore, a Prehearing Order dated February 3, 2012, was also mailed to the Complainant at the address listed on the Complaint.  The Prehearing Order provided among other things, regulatory procedures for this Complaint.  The Prehearing Order also stated the day, date and time of the scheduled Initial Hearing.  The Prehearing Order was not returned to the Commission by the U.S. post office.  Complainant is deemed to have received both the Hearing Notice and the Prehearing Order.  
The record evidence supports a finding that Complainant had sufficient notice of the day, date and time of the scheduled Initial Hearing.  To date, there is no further information about Complainant regarding this hearing.  The failure of Complainant to appear at this scheduled hearing is unexcused.  
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. As the Complainant, Dawn Santa had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion by Laureto Farinas, Esquire on behalf of Philadelphia Gas Works to dismiss the formal Complaint of Dawn Santa in the proceeding of Dawn Santa v. Philadelphia Gas Works at Docket No. F-2011-2266431 is granted.

2.
That the formal Complaint filed by Dawn Santa against Philadelphia Gas Works at Docket No. F-2011-2266431 is dismissed with prejudice for failure to prosecute.

3.
That the Secretary’s Bureau mark this matter closed.

Dated: April 27, 2012

_________________________________






Angela T. Jones






Administrative Law Judge
� 	By the calculations of the undersigned, the sum of $1,124.57 + $123.23 + $39.00 + $47.00 = $1,333.80.  Consequently, the amount concluded for Complainant to pay by BCS appears to be mathematically incorrect.


� 	The total sum due was $2,049.13 + 123.23 = $2,172.36.
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