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history of the proceeding

On September 28, 2009, Mary Kingcade (Ms. Kingcade or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent, the Company or PGW) with the Pennsylvania Public Utility Commission (Commission) alleging that PGW failed to notify her or call the 811 service (Pennsylvania “One Call” System) prior to replacing the gas pipes and the meter on her property.  In addition, Ms. Kingcade questions the Company’s reason for replacing the pipe on her service line.  She alludes that the old pipe was somehow defective and the cause of her high gas bills, which ultimately led to the termination of her gas service by the Company.  See Complaint Attachment.  As relief, Complainant requests PGW produce “a copy of the work order to dig on [her] property placing new pipes and gas meter.”  Complaint ¶ 5. 
On October 27, 2009, Respondent filed an Answer denying the material allegations of the Complaint.  Respondent stated that Ms. Kingcade’s residence was served by a meter equipped with an Automatic Meter Reading device (AMR) and that her bills were based on actual usage.  Additionally, PGW averred that Complainant’s gas usage was consistent with usage over the past four (4) years.  See Answer Exhibit A.
On November 23, 2009, Ms. Kingcade submitted a letter-response to PGW’s Answer reiterating and supplementing the allegations contained in her Complaint.
 
A Hearing Notice dated June 17, 2011, notified the parties that an initial hearing was scheduled for Thursday, July 14, 2011, at 10:00 a.m.  

A Prehearing Order was issued on June 27, 2011, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding and directing the submission of documents at the hearing.  
On July 11, 2011, Complainant contacted the undersigned via telephone requesting a continuance of the hearing scheduled on July 14, 2011.  The reason first given for requesting the continuance was that the Commission had scheduled the hearing less than 30 days from the date of the issuance of the Hearing Notice, thus preventing the Complainant from properly preparing for the hearing.  During the telephonic conversation, the undersigned pointed out to the Complainant that, having filed the formal Complaint on September 28, 2009, she had had ample time to prepare for the hearing and denied her request for continuance on those grounds.  Ms. Kingcade next mentioned that she had a doctor’s appointment on the day of the hearing and insisted that the continuance was necessary to accommodate her medical needs.
  The undersigned orally granted Ms. Kingcade’s request for continuance and informed the Respondent accordingly. 

On July 14, 2011, the Commission issued a Hearing Cancellation/Reschedule Notice notifying the parties that the initial hearing in the matter of Mary F. Kingcade v. Philadelphia Gas Works, Docket No. C-2009-2134662 was rescheduled on August 4, 2011, at 2:00 p.m.  
By letter dated July 27, 2011, the Complainant informed the undersigned that the June 17, 2011, and July 14, 2011 Notices mischaracterized her claims as simply a “billing dispute” instead of listing all the issues raised in her Formal Complaint.  Upon receipt of the letter, the undersigned contacted Ms. Kingcade via telephone and assured her that, despite the description in the Hearing Notices, all the issues raised in her Formal Complaint would be addressed at the scheduled hearing.
The initial hearing convened as scheduled on August 4, 2011.  Ms. Kingcade testified on behalf of the Complaint and presented the testimony of Robert Davis.  Complainant also sponsored seven (7) exhibits, A-G.  At the close of Complainant’s direct testimony and cross examination, counsel for Respondent, Laureto Farinas, Esq., requested that a further hearing be scheduled in this matter in order to allow Respondent to present its case in full and without interruption.  Complainant did not object to Mr. Farinas’ request and the hearing was recessed at 3:55 p.m.  The parties were informed that a further hearing would be scheduled in this matter.  
Also on August 4, 2011, Complainant submitted a document entitled “Complaint – Fraudulant (sic) Billing Practice and Negligence Due to Illegal Digging on Private Property.
”  
By Hearing Notice dated August 12, 2011, the Commission scheduled a further hearing in the matter of Mary F. Kingcade v. Philadelphia Gas Works, Docket No. C-2009-2134662.  The further hearing was scheduled for September 14, 2011, at 2:00 p.m.

At 1:30 p.m. on September 14, 2011, approximately thirty (30) minutes before the scheduled hearing, Ms. Kingcade contacted the Commission’s Philadelphia Office requesting a continuance of the hearing.  She informed the undersigned that due to a medical emergency she was unable to attend the hearing.  A continuance for the further hearing was granted, conditioned upon submission of medical documentation verifying Ms. Kingcade’s medical emergency.  The undersigned informed the Respondent and the court reporter that the scheduled hearing was cancelled.

On September 16, 2011, Ms. Kingcade submitted documentation confirming her visit to the Mercy Fitzgerald Hospital on September 14, 2011.

On September 20, 2011, the Commission issued a Hearing Cancellation/Reschedule Notice rescheduling the further hearing in this matter on September 30, 2011.

On September 21, 2011, Respondent filed a Motion for Continuance of Hearing (Motion).  As reason for requesting the continuance, Respondent stated that one of its witnesses was unavailable at the day of the scheduled hearing.

On September 22, 2011, the undersigned contacted the Respondent requesting that a new date for the witness’ availability be provided.  On September 23, 2011, PGW responded to the inquiry.

Also on September 23, 2011, Complainant contacted the undersigned alleging that she had received PGW’s Motion for Continuance of Hearing, but had not received the Hearing Cancellation/Reschedule Notice dated September 20, 2011.  She did not object to PGW’s request for continuance of the further hearing.  
After explaining to Ms. Kingcade that the September 20, 2011 Notice was rendered obsolete in view of PGW’s Motion and her non-objection to it, the undersigned informed Ms. Kingcade that PGW’s Motion would be granted and that the Commission would issue a new Hearing Cancellation/Reschedule Notice rescheduling the further hearing for a later date.  The undersigned issued an Order to that effect on September 23, 2011.
On September 26, 2011, the Commission issued a Hearing Cancellation/Reschedule Notice rescheduling the further hearing on October 19, 2011.
Also on September 26, 2011, Complainant submitted “Complainant’s Brief in Support of Complaint and Cause of Action,” a document titled “In Support of Complainant’s Averments Including Legal Argument and Brief,” and a letter confirming the receipt of the Hearing Cancellation/Reschedule Notice dated September 20, 2011. 
The further hearing convened as scheduled on October 19, 2011, at 2:00 p.m. Laureto Farinas, Esq., represented the Respondent, and presented the testimony of Wendy Vacca, customer review officer for PGW, and Steven Lipski, superintendent of operations maintenance in PGW’s Distribution Department.  Respondent sponsored eight (8) exhibits, all of which were admitted into the record in their entirety.  Complainant also sponsored six (6) exhibits (H-M).
During the further hearing, the undersigned requested that Respondent submit a late-filed exhibit with information regarding any steps taken by the Company to ensure that its employees use the Pennsylvania “One Call” System prior to any digging during the course of their work.  Considering the nature of the information required, the undersigned specified on the record that Respondent had until November 18, 2011 to submit the late-filed exhibit.  Complainant was given seven (7) days to submit any objections to the admission of the exhibit into the record.
 

On October 20, 2011, Complainant submitted a letter addressed to the Office of Administrative Law Judge of the Pennsylvania Public Utility Commission essentially objecting to the 30-day period granted to Respondent in order to prepare and file the late-filed exhibit, and the Commission’s failure to offer a “continuing hearing date for rebuttal.”  Complainant argued that the allowance of 30 days for preparation and filing of the exhibit would prolong her case and her situation into the winter months.  She requested consideration of her need to have her gas service restored.
On November 18, 2011, the undersigned received an electronic copy of Respondent’s late-filed Exhibit 9.

By letter dated November 21, 2011, Ms. Kingcade filed objections to PGW’s late-filed Exhibit 9.  In particular, Complainant alleges that Respondent has failed to submit in a timely manner the late-filed exhibit requested by the undersigned at the further hearing of October 19, 2011, and requests that “PGW be charged with constructive contempt of court for failure to comply with a court order.”

By letter dated November 23, 2011, PGW responded to Ms. Kingcade’s objections and averred that the late-filed exhibit was filed in a timely manner and in compliance with my order.

On November 28, 2011, the undersigned received another letter from Complainant dated November 25, 2011.  In this letter, Complainant acknowledges receipt of PGW’s late-filed Exhibit 9 and reiterates her request that PGW be “charged and sanctioned for “contempt of court”” due to its failure to comply with my order.  Additionally, Ms. Kingcade cites to the First and Fourteenth Amendments to the United States Constitution as part of her argument that PGW’s violation of the Pennsylvania “One Call” System Law and the Underground Utility Line Protection Law threatened the safety of the Complainant and that of the other residents of the 5500 block of Warrington Avenue.  

By Order dated April 13, 2012, Complainant Exhibits A-G were admitted
 into the record in this case and the record was closed.

The evidentiary record in this case includes the following: Transcript of the August 4, 2011 initial hearing, pages 1-73; Transcript of the October 19, 2011 further hearing, pages 74-216; Complainant Exhibit A – Pennsylvania “One Call” System Report; Complainant Exhibit B – PGW Shut Off Notice; Complainant Exhibit C – Commission Letters and PGW Credit Denial Statement; Complainant Exhibit D – PGW Statement of Account; Complainant Exhibit E – Bureau of Consumer Service (BCS) Informal Complaint Decision; Complainant Exhibit F – LIHEAP and CRP Application; Complainant Exhibit G – Medical Emergency Certification; Complainant Exhibit H – PGW Flag Photos; Complainant Exhibit I – Notification for Eligibility for LIHEAP; Complainant Exhibit J – Police Reports; Complainant Exhibit K – Receipts from Solutions (admitted into the record for the limited purpose of showing that Complainant resorted to alternate heating and cooking measures once her gas service was terminated for non-payment); Complainant Exhibit L – Hospital Emergency Room and Brookstone Receipts (admitted into the record to the extent it shows that Ms. Kingcade purchased a humidifier once her gas service was terminated); Complainant Exhibit M – Petition Signatures (admitted for the limited purpose of showing that PGW dug in Complainant’s property on July 16, 2009); Complaint – Fraudulant (sic) Billing Practice and Negligence Due to Illegal Digging on Private Property (admitted into the record only to the extent that it summarizes the allegations included in Ms. Kingcade’s formal Complaint filed with the Commission on September 28, 2009); PGW Exhibit 1 – Contacts for Account: Kingcade, Mary F; PGW Exhibit 2—Account Financial History; PGW Exhibit 3 – PGW 10-day Shut Off Notice; PGW Exhibit 4 –Order Generator Screen; PGW Exhibit 5 – Account for Mary F. Kingcade; PGW Exhibit 6 – Gas Service Tariff; PGW Exhibit 7 – Informal Decision of Bureau of Consumer Service; PGW Exhibit 8 – Color copy of Order Generator Screen; PGW late-filed Exhibit 9 – PGW Procedural Change with Regard to the Pennsylvania “One Call” System (see below).

FINDINGS OF FACT

1.
The Complainant is Mary F. Kingcade, who is the sole resident at 5538 Warrington Avenue, Philadelphia, PA 19143.
2.
Respondent is Philadelphia Gas Works.
3.
The residence at 5538 Warrington Avenue is a townhouse, which Complainant has owned since 1983.  Tr. 57-59.  
4.
The townhouse has three bedrooms, two baths, a kitchen, and a dining room, all of which were heated through a gas operated central heating system before the termination of service in September of 2009.  Tr. 57-59.  
5.
Ms. Kingcade has participated sporadically in PGW’s Customer Responsibility Program (CRP) for several years.  PGW Exhibit 2, Tr. 83. 

6.
While participating in the CRP program, a customer’s pre-enrollment balance is “frozen,” and 1/36th of that balance is forgiven each month the customer makes timely payments.  Tr. 84.
7.
While enrolled in CRP, a customer is required to make payments which are based on her household income and the number of people in that household.  Tr. 83-84.
8.
While enrolled in CRP, a customer is also required to pay $5 towards the “frozen” arrears.  Tr. 83.
9.
No late payment charges are calculated on missed payments while the customer is enrolled in CRP.  Tr. 132.

10.
If a customer fails to comply with the terms of the CRP program, the customer will be removed from the program and the “frozen” pre-enrollment balance will become due and owing.  Tr. 85-87.
11.
When a customer is removed from the CRP program she receives a bill notifying her of the consequences of her removal from the program.  Tr. 87.
12.
If the customer fails to pay the due balance or enter into a payment arrangement with the Company, PGW will begin procedures to terminate her gas service, first by sending a ten-day termination notice and then by contacting the customer via telephone three days prior to termination.  Tr. 85-88.
13.
Complainant was enrolled in PGW’s CRP program in July 5, 2005.  Her pre-enrollment balance of $2,700.64 was “frozen,” and she was required to pay $65.55 per month to Respondent.  PGW Exhibit 2.

14.
When Complainant was removed from CRP on August 25, 2006, her pre-enrollment balance had decreased to $2,511.62, and she had no CRP arrearages.  PGW Exhibit 2.

15.
When Complainant was removed from CRP on August 25, 2006, her pre-enrollment balance of $2,511.62 became due and owing.  PGW Exhibit 2.

16.
Complainant re-enrolled in CRP on April 27, 2007, with a “frozen” pre-enrollment balance of $4,027.43 and required monthly payments of $104.00.  PGW Exhibit 2.
17.
On July 31, 2008, Ms. Kingcade submitted a medical certificate, which put a temporary hold on PGW’s collection procedures until it expired on August 30, 2008.  PGW Exhibits 1 and 5, Tr. 92-93.
18.
On October 28, 2008, Complainant submitted a second medical certificate, which put a hold on PGW’s termination procedures until it expired on November 23, 2008.  PGW Exhibits 1 and 5, Tr. 92-93.
19.
On December 5, 2008, PGW received a $300.00 LIHEAP payment on behalf of Complainant.  PGW Exhibit 2, Tr. 17, 101.

20.
In accordance with PGW’s then historical practice, the $300.00 LIHEAP Cash grant that PGW received on Complainant’s behalf was not applied to reduce Complainant’s balance with PGW at that time, but instead was credited to the entire cost of the CRP program.  PGW Exhibit 2, Tr. 17, 101.

21.
On June 15, 2009, the Company issued a ten-day shut off notice to Ms. Kingcade informing her that gas service at 5538 Warrington Avenue would be shut off on or after 8:00 a.m. of June 29, 2009, for failure to pay the past due amount of $1,252.41 in CRP arrearages.  PGW Exhibit 3, Tr. 105.

22.
On July 13, 2009, Complainant’s service was terminated for non-payment.  PGW Exhibit 8, Tr. 7, 93, 134.

23.
In order to terminate Complainant’s service, a four-man crew of PGW employees excavated over the gas main, where the service line tied into the main, and physically disconnected it by removing the connecting ‘T’ and a short piece of the line and plugging the main pipe.  PGW Exhibit 8, Tr. 134-135, 137. 
24.
The excavation revealed that Ms. Kingcade’s property was being served by a 1942 steel pipe.  PGW Exhibit 8, Tr. 140, 143-144.
25.
Also on July 13, 2009, Complainant was removed from the CRP program.  PGW Exhibit 2, Tr. 106.

26.
Upon removal from the CRP program on July 13, 2009, Ms. Kingcade’s pre-CRP balance of $3,641.92 was “unfrozen” and became due, along with her $1,412.91 balance in CRP arrearages, for a total of $5,054.83.  PGW Exhibit 2, Tr. 106-107.
27.
On July 15, 2009, Complainant submitted a third medical certificate and her service was turned back on the following day, July 16, 2009.  PGW Exhibits 1, 3 and 5, Tr. 8, 94.

28.
In order to physically turn the service back on at 5538 Warrington Avenue, the PGW crew dug a 2’ x 3’ hole, excavated down to the old service pipe, broke down the meter where the head of the service pipe came through the wall of Ms. Kingcade’s house, cleaned the old pipe, installed plastic tubing inside the old pipe, connected it inside with special fittings, tested it, and tied it into the main pipe with a new ‘T’.  Next, PGW’s Fuel Service Department installed a new meter and turned on the service.  Tr. 8-9, 139-140, 150-152.
29.
PGW installed the new service pipe on July 16, 2009, for two reasons: (1) the old service pipe had been physically disconnected from the main as part of the Company’s July 13, 2009 shut off for nonpayment; and (2) the old service pipe was a steel pipe originally installed in 1942, which the Company would not reconnect for safety reasons due to its age.  PGW Exhibit 1, Tr. 94, 140-141.
30.
PGW’s procedures instruct against connecting old pipes and generally require that old pipes be replaced whenever they are found.  Tr. 140.

31.
In accordance with Company procedures, PGW’s crew did not remove the old steel pipe but used it as a “carrier pipe” or “protector pipe” for the new plastic service pipe.  Tr. 141, 151-152.
32.
With the plastic pipe inside, the old steel pipe does not carry any gas.  Tr. 152, 153.

33.
The foreman of the PGW crew failed to contact Pennsylvania “One Call” System prior to begin excavating on July 16, 2009.  Tr. 10, 138.

34.
No property was damaged due to PGW’s failure to contact Pennsylvania “One Call” System prior to excavating on July 16, 2009.  Tr. 139.

35.
PGW has taken disciplinary action against the employee who failed to call Pennsylvania “One Call” System prior to excavating the service line on Ms. Kingcade’s property.  Tr. 169.

36.
PGW does not have authority to manipulate another utility company’s property.  Tr. 165.

37.
On August 26, 2009, the Company issued another ten-day shut off notice to Ms. Kingcade informing her that gas service at 5538 Warrington Avenue would be shut off on or after 8:00 a.m. of September 7, 2009, for failure to pay the past due amount of $5,347.36.  PGW Exhibit 3, Tr. 106.

38.
On September 23, 2009, Complainant contacted PGW to report potential gas leak at her residence.  PGW Exhibit 1, Tr. 94.
39.
Complainant’s September 23, 2009 report of gas odor was the first report of this nature to PGW from Ms. Kingcade.  Tr. 130-131.
40.
The service technician who investigated Ms. Kingcade’s complaint on September 23, 2009, found no gas leak or odor at the property.  PGW Exhibits 1and 4, Tr. 94, 107.

41.
Also, on September 23, 2009, Complainant’s gas service was terminated for non-payment.  PGW Exhibit 1, Tr. 94.
42.
On September 28, 2009, Ms. Kingcade contacted the Company complaining about the two servicemen who investigated her gas leak claim on September 23, 2009, alleging that they had resisted her demand for proof of employment with Respondent.  PGW Exhibit 1, Tr. 94-95.

43.
On June 8, 2011, Complainant contacted PGW to report a potential gas leak at her property.
44.
The PGW serviceman who visited Ms. Kingcade’s property on June 8, 2011 found no gas leak or odor.  PGW Exhibits 1 and 4, Tr. 94, 10-108.
45.
From May 24, 2005, to September 23, 2009, (53 months) Complainant made only nineteen payments to her account with PGW:

[image: image1.emf]Date Amount

9/7/2005 $6.00

2/10/2006 $327.75

5/22/2006 $131.10

8/24/2006 $262.20

12/7/2006 $195.48

4/11/2007 $100.00

4/13/2007 $155.00

6/25/2007 $211.00

7/25/2007 $107.00

8/15/2007 $107.00

2/28/2008 $109.00

5/27/2008 $109.00

5/27/2008 $109.00

9/25/2008 $112.30

11/24/2008 $112.30

4/3/2009 $399.00

5/28/2009 $112.30

8/21/2009 $30.00

8/26/2009 $202.50

Total $2,897.93


PGW Exhibit 2, Tr. 97-104.
46.
Ms. Kingcade’s final balance of $5,869.32 was written off by the Company on April 4, 2011.  PGW Exhibit 2, Tr. 104.
47.
The Company has agreed to waive the $372.00 digging fee charged on Ms. Kingcade’s account on July 16, 2009.
  Complaint Attachment, PGW Exhibit 1, Tr. 26-27, 147-155.
48.
PGW has implemented company-wide procedural changes with regard to the Pennsylvania “One Call” System.  PGW late-filed Exhibit 9.  
DISCUSSION

As a preliminary matter, I would like to address Complainant’s objections to PGW’s late-filed Exhibit 9 and her request that “PGW be charged with constructive contempt of court for failure to comply with a court order.”  During the further hearing of October 19, 2011, I instructed Respondent to submit a late-filed exhibit with information regarding any changes in procedure implemented by the Company in order to address its employee’s failure to call Pennsylvania “One Call” System prior to digging in Complainant’s property.  I had specifically instructed PGW to submit the exhibit by November 18, 2011.  See Tr. 170-171.  I also instructed the Complainant that she had seven (7) days, or until November 25, 2011, to submit any written objections to the exhibit.  
In her letter-objection dated November 21, 2011, Complainant alleges that Respondent has failed to submit in a timely manner the late-filed exhibit requested by the undersigned at the further hearing of October 19, 2011.  Complainant avers that, although PGW was directed to file the late-filed exhibit by November 18, 2011, she did not receive the document until November 21, 2011, and that the untimely submission of the exhibit improperly curtailed Complainant’s time for filing objections.  In response to Ms. Kingcade’s objections, PGW argued that it had complied with my orders by mailing the document via Federal Express mail on November 18, 2011.
With regard to service of documents, Section 1.56 of Title 52 of the Pennsylvania Code provides as follows:

§ 1.56. Date of service 

(a) The date of service shall be the day when the document served meets one of the following conditions:
(1) The document is deposited in the United States mail.
(2) The document is deposited with an overnight express package delivery service.
(3) The document is delivered in person.
(4) The document is transmitted by telefacsimile or electronic mail as provided in § 1.54(b) (relating to service by a party) prior to 4:30 p.m. local prevailing time in the Eastern Time Zone (United States of America).
(5) The document enters an information processing system designated by the recipient for the purpose of receiving service and from which the recipient is able to retrieve the served document in a form capable of being processed by the recipient's system prior to 4:30 p.m. local prevailing time in the Eastern Time Zone (United States of America).
(b) Unless otherwise prescribed by the Commission or presiding officer, whenever a party is required or permitted to do an act within a prescribed period after service of a document upon the party and the document is served by first-class mail by the United States Postal Service, 3 days shall be added to the prescribed period.
52 Pa. Code § 1.56.  (Emphasis added).  Pursuant to 52 Pa. Code § 1.56 (a)(2), PGW completed timely service of its late-filed Exhibit 9 on November 18, 2011, by sending the document to Complainant and the undersigned via Federal Express mail.  Because Ms. Kingcade was the party permitted to file objections within seven (7) days after the service of the late-filed Exhibit 9 upon her, three (3) days were added automatically to the prescribed seven (7).  52 Pa. Code § 1.56 (b).  In Southeastern Pennsylvania Transportation Authority v. Pennsylvania Public Utility Commission, 592 A.2d 808 (Pa. Cmwlth. 1991), the Commonwealth Court held that the “three-day extension is applicable whenever a participant is required or permitted to do an act within the prescribed period unless the Commission or presiding officer prescribes that the extension does not apply to a particular case.”  At no point during the proceedings in the present case did the undersigned prescribe that the three-day extension set forth in Section 1.56(b) would not apply if Ms. Kingcade decided to file objections to PGW’s late-filed Exhibit 9.  Accordingly, three days were automatically added to the seven-day filing period, and Complainant had until Monday, November 28, 2011, to file her objections.  Complainant filed her objections on November 25, 2011.  Based on the foregoing, I find that PGW filed its late-filed Exhibit 9 in a timely fashion.  Complainant’s request that PGW be held in “contempt of court for failure to comply with a court order” is denied.
In her letter-objection dated November 25, 2011, Complainant objected to the substance of PGW’s late-filed Exhibit 9 stating:  “The issue is not PGW policies or PGW’s disciplinary measures.  The issue at hand is PGW violation of the PA. One Call System Law and the Underground Utility Line Law, as underground pipes were placed on my property without notification.”  While I appreciate Complainant’s efforts to clarify the crux of the case, I disagree with her allegation that PGW late-filed Exhibit 9 is irrelevant.  During the further hearing of October 19, 2011, Respondent admitted that it had failed to call the Pennsylvania “One Call” System prior to digging up its service pipe in Complainant’s yard.  I specifically asked PGW to submit, in a late-filed exhibit, information regarding any company-wide measures taken to ensure that the incident was not repeated in the future.  This information would assist the undersigned in determining the extent of the civil penalty to be imposed upon Respondent.  Complainant’s objection, therefore, is overruled.  PGW late-filed Exhibit 9 is admitted into the record in this case.
In her Formal Complaint, Ms. Kingcade alleges that PGW failed to notify her or call the 811 service prior to replacing the gas pipes and the meter on her property.  In addition, Ms. Kingcade questions Company’s reason for replacing the pipe on her service line.  She alludes that the old pipe was somehow defective and caused her gas bills to be high, which ultimately led to the termination of her gas service by the Company.  See Complaint Attachment.  As relief, Complainant requests PGW produce “a copy of the work order to dig on [her] property placing new pipes and gas meter.”  Complaint ¶ 5.  
At the initial hearing, she also claimed that PGW had engaged in fraudulent billing activities by failing to properly credit her payments and by “unfreezing” the pre-enrollment arrearages upon her removal from CRP.  Tr.  13-29.  She expanded her requested relief to include a request “to have her gas service restored, [and that] the Commission hold PGW accountable for this fraudulent activity on [her] billing statements.”  Tr. 50.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S.A. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Section 1501 of the Code, 66 Pa. C.S. § 1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service
 and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public. 

At the initial hearing, Complainant testified that she had received several letters from PGW informing her that her account was delinquent due to non-payment.  Tr. 6.  She had also attempted unsuccessfully to get into a payment arrangement with the Company.  Tr. 6-7.  On July 14, 2009, PGW turned off her gas service by digging a hole in her yard in order to reach the gas pipe.  Tr. 7.  Upon inquiry, she was informed that, due to a rusty gauge or knob, turning the gas off at the pipe was the only viable way of completing the termination of service.  Tr. 7-8.  Complainant testified that she contacted her doctor, who submitted a medical certificate to PGW on her behalf.  Tr. 8.  
On or about July 16, 2009, a team of PGW employees returned and replaced the service pipe running underground in Ms. Kingcade’s property.  Tr. 8-9.  PGW employees informed the Complainant that they were not physically removing the old pipe, but instead were placing “long, thin, narrow pipes” inside the existing pipe.  Tr. 9.  Complainant stated that she had not authorized PGW to dig in her yard or to replace her service line.  Tr. 10. 
Complainant testified that several of the PGW’s employees were working on her basement replacing the service pipe when “a pipe was broken.”  Tr. 9.  She testified that she smelled gas although the gas should have been off.  Tr. 10.  She also stated that PGW’s employees removed her old meter and replaced it with a new one.  Id.  In addition, Ms. Kingcade testified that PGW employees had failed to contact the Pennsylvania “One Call” System prior to digging another hole on her property while replacing the pipe.
According to Ms. Kingcade, her water line runs underground next to her gas service line, and on or about July 16, 2009, after the pipe broke, PGW employees on site informed her that they needed to turn off her water service.  She also testified that since that day she has been having problems with her water tasting like dirt and no longer being safe for drinking.  Tr. 11.

Complainant testified that PGW employees returned to her house the following day, July 17, 2009, to turn on the gas.  Complainant stated that her gas service was turned off again on September 23, 2009, and that on that day she contacted PGW to report to them that 
when they shut off the gas for the first time in years my house smelled very, very fresh and clean…. I am saying, oh, my god. I was smelling gas before they turned ---shut off the gas….  I am not smelling gas now, but I feel I was before you turned the gas off the 23rd.
Tr. 29-30.  She also testified that on that occasion she complained to the Company that the white substance around the gas pipe was not drying properly and was told that the substance would remain wet for a while longer.  Tr. 30.
Despite providing slightly different dates for the termination and reconnection of service to Complainant on July 2009, the Company witnesses painted a very similar picture of the events that occurred in July – September 2009.  PGW’s witness, Ms. Vacca, testified that on June 15, 2009, the Company issued a ten-day shut off notice informing Ms. Kingcade that gas service at 5538 Warrington Avenue would be shut off on or after 8:00 a.m. of June 29, 2009, for failure to pay the past due amount of $1,252.41.  PECO Exhibit 3, Tr. 105.  According to her testimony, Complainant’s service was terminated for non-payment on July 13, 2009.  PGW Exhibit 8, Tr. 93.
On the technical side, PGW witness, Mr. Lipski, explained that in order to terminate Complainant’s service, a four-man crew of PGW employees excavated over the gas main, where the service line tied into the main, and physically disconnected it by removing the connecting ‘T’ along with a short piece of the line, and plugging the main pipe.  PGW Exhibit 8, Tr. 134-135, 137.  The excavation revealed that Ms. Kingcade’s property was being served by a 1942 steel pipe.  PGW Exhibit 8, Tr. 140, 143-144.

Mr. Lipski also admitted that the foreman of the crew failed to contact Pennsylvania “One Call” System prior to begin excavating on July 13, 2009.  Tr. 10, 138.  No property was damaged due to PGW’s failure to contact Pennsylvania “One Call” System prior to beginning excavation on July 13, 2009.  Tr. 139.  Mr. Lipski testified that PGW has taken disciplinary action against the employee who failed to call Pennsylvania “One Call” System prior to excavating the service line on Ms. Kingcade’s property.  Tr. 169.

Ms. Vacca testified that on July 15, 2009, Complainant submitted a third medical certificate and her service was turned back on July 16, 2009.  PGW Exhibits 1, 3 and 5, Tr. 93-94.  Mr. Lipski explained that in order to physically turn the service back on at 5538 Warrington Avenue, the PGW crew dug a 2’ x 3’ hole, excavated down to the old service pipe, broke down the meter where the head of the service pipe came through the wall of Ms. Kingcade’s house, cleaned the old pipe, installed plastic tubing inside the old pipe, connected it inside with special fittings, tested it, and tied it into the main pipe with a new ‘T’.  Next, PGW’s Fuel Service Department installed a new meter and turned on the service.  Tr. 139-140, 150-152.  In accordance with Company procedures, PGW’s crew did not remove the old steel pipe, but used it as a “carrier pipe” or “protector pipe” for the new plastic service pipe.  Tr. 141, 151-152.   
Mr. Lipski explained that the new service pipe was installed for two reasons: (1) the old service pipe had been physically disconnected from the main as part of the Company’s July 13, 2009 shut off for nonpayment; and (2) the old service pipe was a steel pipe originally installed in 1942, which the Company would not reconnect for safety reasons due to its age.  PGW Exhibit 1, Tr. 94, 140-141.  He testified that PGW’s procedures instruct against connecting old pipes, and generally require that old pipes be replaced whenever they are found.  Tr. 140.
Ms. Vacca testified that the service technicians who investigated Ms. Kingcade’s report of potential gas leak on September 23, 2009, found no gas leak or odor at the property.  PGW Exhibits 1and 4, Tr. 94, 107.  She also testified that a review of Company records from 2006 to the present did not show any reports of gas leak or gas odor from Ms. Kingcade prior to September 23, 2009
.  Tr. 130-131.  Ms. Vacca further confirmed that Ms. Kingcade had demanded that the two servicemen who investigated her gas leak claim on September 23, 2009, provide proper identification as employees of PGW, and that they had in fact provided such identification to her.  PGW Exhibit 1, Tr. 94-95.

Ms. Vacca also stated that on June 8, 2011, Complainant contacted PGW to report a potential gas leak at her property.  Again, the PGW serviceman who visited Ms. Kingcade’s property on June 8, 2011 found no gas leak or odor.  PGW Exhibits 1 and 4, Tr. 94, 10-108.

Upon review of the record, I find no validity in Ms. Kingcade’s claims concerning PGW’s actions in July of 2009.  The record provides no credibility for Ms. Kingcade’s allusion that PGW replaced her gas service pipe on July 16, 2009, because the old pipe was somehow damaged and malfunctioning.  Both Complainant and Respondent agree that the service termination on July 13, 2009, could only be completed by excavating over the gas main at the spot where the service line tied into the main.  The service line had to be physically disconnected by removing the connecting ‘T’ along with a short piece of the pipe.  

When Complainant’s service had to be reconnected on July 16, 2009, PGW appropriately chose not to reconnect the old service pipe to the main.  The excavation on July 13, 2009, had revealed that Ms. Kingcade’s property was being served by a 1942 steel pipe, which, after it was physically disconnected from the main line, was now missing a short piece of it.  For safety reasons, PGW installed a new service pipe.  The PGW crew dug a 2’ x 3’ hole, excavated down to the old service pipe, broke down the meter where the head of the service pipe came through the wall of Ms. Kingcade’s house, cleaned the old pipe, installed plastic tubing inside the old pipe, connected it inside with special fittings, tested it, and tied it into the main pipe with a new ‘T’.  Next, PGW’s Fuel Service Department installed a new meter and turned on the service.  The old steel pipe was thus used as a “carrier pipe” or “protector pipe” for the new plastic service pipe.  Tr. 141, 151-152.  With the plastic pipe inside, the old steel pipe does not carry any gas.  Tr. 152, 153. 
The record contains no indication that the old pipe was damaged and leaking gas prior to the termination of Complainant’s service on July 13, 2009.  Even if that were the case, i.e. gas was leaking from the service line, that gas would not have registered in Ms. Kingcade’s meter and would not have affected Complainant’s recorded usage.  As Mr. Lipski explained, the service line runs from the main pipe to Complainant’s meter located in her basement.  Tr. 135, 139.  Gas leaking through a damaged service line would not pass through the meter, would not be registered by the meter, and consequently, Complainant would not be billed for it.  Additionally, despite her frequent communications with PGW through the years, Complainant never reported potential gas leakage to the Company prior to September 23, 2009, and the Company found no gas leakage or gas odor at the residence on the two occasions when Ms. Kingcade did make such reports to PGW.  There was also no reason for Complainant’s “house [to smell] very, very fresh and clean” “for the first time in years” on the day her service was terminated on September 23, 2009, when in fact the service had been terminated previously on July 13, 2009, without Complainant noticing any changes in the quality of her air.
Complainant was also concerned about the safety of her newly installed service line after she testified that a pipe was broken as PGW employees were in the process of replacing the pipes on July 16, 2009.  Respondent had no record of such incident, but Mr. Lipski explained that, if a pipe did break during the process of cleaning the old steel pipe and inserting the new plastic pipe inside it, no work order or additional record of the event would have been created as the PGW employees on site had all the necessary equipment to rectify the situation.  Tr. 167-168.
During her testimony, Ms. Kingcade placed much emphasis on the Company’s failure to notify her prior to replacing her service pipe and gas meter, or to provide her with a work order to that effect.  Tr. 9, 49-50.  I find her emphasis pointless in view of the fact that PGW’s very presence at 5538 Warrington Avenue on July 16, 2009 was in response to her request for reconnection of service, as imparted by the medical certificate filed on her behalf on July 13, 2009.  A “notice of reconnection” is not required and, as discussed in detail above, the pipe was replaced as part of that reconnection process.
  Furthermore, PGW’s tariff authorizes the Company to access the premises of the Customer at all reasonable times for the purpose of reading meters, disconnecting service, installing, testing, inspecting, repairing, removing, or changing any or all equipment belonging to the Company; and taking whatever remedial action the Company may deem appropriate to avoid or abate hazardous conditions or unauthorized usage….”  PGW Exhibit 6 (Gas Service Tariff –PA P.U.C. No. 2, Rule 8.4A).
  
Next, Complainant testified that PGW had engaged in fraudulent billing activities by failing to credit all the payments to her account and by improperly bringing forward her pre-enrollment balance once she was removed from CRP.  Tr. 13-28.  In support of her claim, she produced photocopies of ten (10) handwritten stubs of personal checks allegedly paid to PGW.  Complainant Exhibit G, Tr. 13-28.  In response to her claim, PGW showed that seven (7) of her ten (10) payments had been properly credited to Ms. Kingcade’s account and questioned the trustworthiness of accuracy of Complainant’s records by showing that three of the stubs contained incorrect information.
  PGW Exhibit 2, Tr. 39-45.
Ms. Kingcade testified that PGW had not credited the $300 LIHEAP Cash grant that PGW received on December 5, 2008, to her account.  Tr. 17.  Ms. Vacca testified that, in accordance with PGW’s then historical practice, the $300.00 LIHEAP Cash grant was not applied to reduce Complainant’s balance with PGW at that time, but instead was credited to the entire cost of the CRP program.  PGW Exhibit 2, Tr. 101.  Ms. Vacca further explained that, as of November 6, 2009, PGW no longer credits LIHEAP Cash grants to the entire cost of the CRP program, but instead uses them to reduce customer-specific balances.  Tr. 102.

In another attempt to show discrepancies in PGW’s billing practices, Ms. Kingcade testified that, while her CRP payment was $104 per month, Respondent was billing her for $109 each month.
  Tr. 22.  Ms. Vacca refuted this claim by explaining that, while enrolled in CRP, a customer is required to pay $5 towards the “frozen” arrears in addition to the monthly CRP payment.  Tr. 83.
Upon review of the record, I find no indication of any “fraudulent” activity in Ms. Kingcade’s account with PGW.  On the contrary, I find that her termination of service in September of 2009 resulted directly and solely from Complainant’s non-payment of her gas bills.  From May 24, 2005, to September 23, 2009, (53 months) Complainant made only nineteen (19) payments to her account with PGW for a total of $2,897.93.  The last time Complainant was removed from PGW’s CRP program, on July 13, 2009, she had accumulated a CRP arrearage of $1,412.91.  PGW Exhibit 2.  Her gas bill did not suddenly “jump” in July of 2009, but upon removal from the CRP program, Ms. Kingcade’s pre-CRP balance of $3,641.92 was “unfrozen” and became due, along with her $1,412.91 balance in CRP arrearages, for a total of $5,054.83.
  PGW Exhibit 2, Tr. 106-107.

To the extent that Ms. Kingcade disputes the amount of gas for which she was charged by PGW, I note that her complaint is all-inclusive and without a time frame.  Essentially, she is challenging all the gas bills she has ever received as a PGW customer, and she has been a customer of PGW, at least, since November of 2000.  See PGW Exhibit 1.  She testified that she lives alone and that, due to her medical condition, she rarely leaves her room or uses gas for cooking.  Tr. 19.  However, she also testified that she lives in a townhouse which she has owned since 1983.  The townhouse has three bedrooms, two baths, a kitchen, and a dining room, all of which were heated through a gas operated central heating system before the termination of service in September of 2009.  Tr. 57-59.  In its Answer, Respondent stated that Ms. Kingcade’s residence was served by a meter equipped with an AMR device and that her bills were based on actual usage.  Additionally, PGW explained that Complainant’s gas usage in 2009 was consistent with usage over the past four (4) years.  See Answer Exhibit A.  Other than the replacement of the old service line on July 16, 2009, which I have discussed in detail above, the Complainant has failed to present any other relevant evidence,
 direct or circumstantial, sufficient to establish a prima facie case of high billing.
Ms. Kingcade failed to show by a preponderance of the evidence that the old steel service pipe was defective and the cause of her high gas bills.  She failed to prove that the service termination of September 2009 resulted from Respondent’s improper billing practices.  Ultimately, Ms. Kingcade did not meet her burden of proving that PGW terminated her service for any reason other than non-payment. 
However, Complainant successfully proved that Respondent violated 66 Pa. C.S.A. § 1501 when it failed to call the 811 service prior to digging in Complainant’s yard on July 16, 2009.  Section 3301 of the Code, 66 Pa. C.S. § 3301, permits the Commission to impose a maximum civil penalty of $1,000 per day for each violation of the Code, its Regulations or its orders. 
The Commission has set forth, in a statement of policy, the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa. Code § 69.1201(c).  These factors and standards are as follows: 

(1) Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
 
(2) Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
 
(3) Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.
 
(4) Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
 
(5) The number of customers affected and the duration of the violation.

(6) The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7) Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
 
(8) The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.
 
(9) Past Commission decisions in similar situations.
 
(10) Other relevant factors.

52 Pa. Code § 69.1201(c).  These factors, relative to this proceeding, are examined below.
PGW’s failure to contact Pennsylvania “One Call” System prior to digging up its own service line was not of a serious nature as it did not involve willful fraud or misrepresentation on the part of Respondent and was more similar to a technical error.  No personal injury or property damage resulted from PGW’s actions, and there is no indication that the conduct at issue was intentional or involved more than just the Complainant.  Mr. Lipski testified that the Company has taken disciplinary actions against the employee responsible for the failure to use the 811 service and has implemented Company-wide procedural changes with regard to the Pennsylvania “One Call” System.  See Tr. 137, PGW late-filed Exhibit 9.  The record does not include a history of PGW’s past offenses.  Neither party provided evidence of PGW’s compliance history.  The Commission did not conduct an investigation in this case, therefore the Company’s cooperation with the Commission cannot be determined.  My research of the issues in this matter did not reveal any prior Commission decision dealing with a utility’s failure to use the 811 service prior to digging, and I note that since PGW was digging up its own pipes, the only underground facilities that could potentially have 
been damaged by PGW’s failure to call the 811 service, were the water and wastewater pipes.

In view of the above, I conclude that the Company’s conduct warrants a lower penalty.  
However, my review of prior Commission decisions that involve violations of 66 Pa. C.S.A. § 1501 by PGW reveals an unfortunate but harsh reality regarding the imposition of fines upon the Company.  More particularly, in the case of Malisa Alexander v. Philadelphia Gas Works, Docket No. C-20077389 (Order entered November 6, 2008), the Commission refrained from imposing a penalty upon PGW in a gas leak complaint case, noting that the imposition of fines upon PGW in the past has been futile as a deterrent for PGW.  The reason for the Commission’s decision not to impose civil penalties on PGW was the fact that all of PGW’s operating costs as a municipally-owned entity are included in the rates charged to its customers.  Thus, any fine imposed would be charged to PGW’s customers.  In Alexander, PGW was put on notice that, from that point forward, the Commission would track PGW’s violations of the Public Utility Code, regulations and orders, in cumulative fashion, and would consider them in matters PGW files for Commission’s regulatory approval.
 

More recently, the Commission reaffirmed its stand with regard to imposing civil penalties on PGW in Thea Jones v. Philadelphia Gas Works, Docket No. F-2009-2138367 (Order entered December 16, 2010) which also involved a gas leak complaint.  While the Commission upheld the ALJ’s legal conclusion that PGW violated Section 1501 of the Code, it modified the ALJ’s decision by removing the $500 civil penalty imposed upon PGW.  More specifically, the Commission stated, “Although the ALJ properly evaluated the evidence and concluded that PGW should be assessed a civil penalty, given PGW’s status as a municipally owned gas utility, we cannot justify the additional burden on the ratepayers.”  Id. 

Therefore, for the reasons stated by the Commission in Alexander and Jones, supra, I will not impose a civil penalty upon the Respondent.  Instead, PGW is ordered to cease and desist from further violations of the Public Utility Code, Commission regulations and Commission orders.  Pursuant to the Commission’s Final Order in Alexander, a copy of this Initial Decision shall be served on the Law Bureau for the purpose of tracking cases where PGW is found to have violated the Public Utility Code, Commission regulations and Commission orders.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa. C.S.A. § 332(a).
3.
Section 1501 of the Code, 66 Pa. C.S. § 1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service
 and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, employees, and the public. 

4.
The Complainant successfully carried her burden of proving that PGW violated the provisions of 66 Pa. C.S. § 1501 when it failed to call the Pennsylvania “One Call” System prior to excavating in Complainant’s yard.
5.
The Complainant failed to carry her burden of proving that the service pipe serving her residence prior to July 16, 2009, was damaged or defective and caused her gas bills to be high.

6.
The Complainant failed to carry her burden of proving that PGW had incorrectly or inappropriately billed her for service.

7.
The formal Complaint is sustained, in part, and denied, in part, pursuant to the preceding Discussion and Conclusions.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That PGW late-filed Exhibit 9 is admitted into the record in this case. 

2.
That Philadelphia Gas Works will correct Mary Kingcade’s final balance to reflect the waiver of the $372.00 digging fee originally charged to her account on July 16, 2009.

3.
That the formal Complaint filed by Mary Kingcade against Philadelphia Gas Works at Docket No. C-2009-2134662 is sustained, in part, and denied, in part.

4.
That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq.

5.
That a copy of this Initial Decision shall be served on the Law Bureau for the purpose of tracking cases where PGW is found to have violated the Public Utility Code, 66 Pa. C.S.A. § 101 et seq., the regulations of the Pennsylvania Public Utility Commission, 52 Pa. Code § 1.1 et seq., and the Pennsylvania Public Utility Commission orders.
6.
That this proceeding be marked closed.
Dated:
May 8, 2012

















Eranda Vero








Administrative Law Judge

� 	Respondent did not file New Matter.  Complainant’s response to PGW’s Answer is not a form of pleading recognized by the Commission’s Rules of Practice and Procedures.  52 Pa. Code § 5.1.


� 	Ms. Kingcade’s request for continuance of the hearing and her reasons for requesting the continuance were put forth in writing in two separate letters addressed to the undersigned and dated July 11, 2011 and July 12, 2011, respectively.


� 	On July 11, 2011, PGW submitted written objections to Complainant’s request for continuance arguing that the request was untimely being made merely three days before the scheduled hearing.  In addition, PGW disagreed with Complainant’s argument that she wasn’t given enough notice of the hearing and that she needed more time to prepare.  PGW also disagreed with Complainant’s request for continuance of the hearing due to “health reasons.”  PGW noted that Complainant had approximately one-month notice of the date and time of the hearing in order to prepare for it, and that her request for continuance on the grounds of “health reasons” lacked the specificity required to grant a continuance for good cause shown.





� 	The document contains no additional factual averments related to the case, but instead includes what appears to be some sort of definition for fraudulent misrepresentation and emotional distress.  During the further hearing of October 19, 2011, the document was made part of the record, but only to the extent that it summarizes the allegations included in Ms. Kingcade’s formal Complaint filed with the Commission on September 28, 2009.  Tr. 179-189.


� 	The undersigned asked Complainant whether seven (7) days would provide Complainant with sufficient time to review the late-filed exhibit and file any objection to it.  Complainant responded in the affirmative.  Tr. 171.


� 	At the Initial Hearing on August 4, 2011, Complainant Exhibits A-G were referenced by Ms. Kingcade during her direct testimony, and were marked for identification.  However, they were not admitted into the record neither at the Initial nor during the Further Hearing.  When contacted by the undersigned Administrative Law Judge (ALJ) regarding this issue, counsel for PGW, Laureto Farinas, Esq., indicated that he had no objection to the admission of said Exhibits into the record in this matter.


� 	With the exception of Complainant Exhibits K, L, and M, all the other exhibits were admitted into the record in their entirety.


� 	The $372.00 digging fee charged to Complainant’s account on July 16, 2009, is included on the $5,869.32 balance.  PGW Exhibit 2.  A second digging fee was charged to Complainant’s account on September 1, 2009.  PGW Exhibit 2.  There is no indication that the Company agreed to waive that charge as well.


� 	As defined, in pertinent part, Section 102 of the Code, 66 Pa. C.S. § 102, reads:





"Service." Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities ... in the performance of their duties under this part to their patrons, employees, other public utilities, and the public...





� 	Company’s information went back only as far as 2006.  PGW Exhibit 1, Tr. 130-131.


� 	As for the meter, the Company witnesses were unable to explain why the meter was replaced on July 16, 2009, however, the process of replacing the service line as described by Mr. Lipski indicates that the replacement of the meter might be necessary in these circumstances.  Tr. 139-140, 150-152. 


� 	Public utility tariffs have the force and effect of law and are binding on the public utility and its customers. Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm'n, 663 A.2d 281 (Pa. Cmwlth. 1995).


� 	The check stub dated August 18, 2009, shows a payment of $233.46 made to “Gas” and is in fact the total sum of two separate payments received by Respondent on August 21, 2009, for $30.96, and on August 26, 2009, for $202.50.  Next, check stubs 1090 and 1091 are dated May 21, 2008, and April 23, 2008, respectively.  Ms. Kingcade was unable to explain why the numbering order of the stubs did not match the chronological order of the payments.  Because the trustworthiness of the accuracy of Complainant Exhibit G is questionable, it has little or no probative value to support Ms. Kingcade’s claim.


� 	See also Philadelphia Gas Works Universal Service and Energy Conservation Plan 2008-2010; Joint Petition for Interlocutory Review, Answer to a Material Question and Approval of a Settlement, Docket No. M-00072021 (Order entered October 23, 2009).


� 	Ms. Kingcade was referring to the billing activity for the period April 27, 2007 to May 27, 2007.  PGW Exhibit 2.


� 	The same transactions occurred when Complainant was removed from CRP in August of 2006.  She had no CRP arrearages at the time and only her pre-enrollment balance of $2,511.62, reduced from the original balance of $2,700.64 through forgiveness and $5 payments, was “unfrozen” and returned to her account.  PGW Exhibit 2, Tr. 110-113.


� 	Also, PGW’s alleged “doubling up” of dates in Complainant’s account history, was nothing more than multiple same-day transactions in Complainant’s account history.  PGW Exhibit 2, Tr. 14.


� 	See Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980); Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011).





� 	Contrary to Ms. Kingcade’s argument, PGW’s failure to call the Pennsylvania “One Call” System did not threaten the safety of the Complainant and that of the other residents of the 5500 block of Warrington Avenue when gas service was concerned.  PGW was digging up its own line and knew better than anyone else where the gas pipes were located underground.


�	In Ordering Paragraph #4 of its Opinion and Order in Alexander, the Commission ordered the Bureau of Consumer Services and the Bureau of Fixed Utility Services, in conjunction with the Law Bureau, to develop a procedure to track and report all violations of the Public Utility Code, regulations and orders by Philadelphia Gas Works to be considered in cumulative fashion in subsequent PGW filings.





� 	As defined, in pertinent part, Section 102 of the Code, 66 Pa. C.S. § 102, reads:





"Service." Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities ... in the performance of their duties under this part to their patrons, employees, other public utilities, and the public...
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		Date		Amount

		9/7/05		$6.00

		2/10/06		$327.75

		5/22/06		$131.10

		8/24/06		$262.20

		12/7/06		$195.48

		4/11/07		$100.00

		4/13/07		$155.00

		6/25/07		$211.00

		7/25/07		$107.00

		8/15/07		$107.00

		2/28/08		$109.00

		5/27/08		$109.00

		5/27/08		$109.00

		9/25/08		$112.30

		11/24/08		$112.30

		4/3/09		$399.00

		5/28/09		$112.30

		8/21/09		$30.00

		8/26/09		$202.50

		Total		$2,897.93










