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Mark A. Hoyer
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HISTORY OF THE PROCEEDING
On August 29, 2011, Debra Simconis (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Peoples Natural Gas Company LLC (“Respondent” or “Peoples”), at Docket No. C-2011-2260079, alleging that Peoples never informed her that there was a reimbursement program for riser replacement and that claims must be made prior to May 1, 2011.  She alleges that it is unfair and discriminatory for Peoples to replace risers for her neighbors and reimburse others who had previously paid to replace their risers while she is denied reimbursement.  As relief, she seeks to be reimbursed for the amount she spent to have a plumber replace her riser in January 2009.  Peoples filed its answer on September 23, 2011.  Peoples avers the complaint should be dismissed because the Commission cannot award monetary damages and because Complainant failed to state in her complaint that Peoples committed any violation. 
By Telephone Hearing Notice dated January 5, 2012, Complainant and Peoples (“the parties”) were notified that an initial telephonic hearing in this case was scheduled for Tuesday, February 14, 2012, at 10:00 a.m.  A Prehearing Order was issued by the undersigned Administrative Law Judge (“ALJ”) on January 9, 2012.  
The hearing was held as scheduled.  Ms. Simconis appeared pro se and testified on her own behalf.  Peoples was represented at the hearing by William H. Roberts, II, Esquire.  Peoples presented the testimony of one witness, Francis J. Milfeit, Jr.  No exhibits were offered at the hearing.  No briefs were requested.  The record consists of a 34-page transcript.  The record was closed by Interim Order dated March 8, 2012.  
FINDINGS OF FACT

1.
Complainant, Debra Simconis, resides at 2752 Ravenwood Drive, Bridgeville, Pennsylvania and is a natural gas service customer of Respondent, Peoples (Tr. 9).       

2.
In January 2009, Peoples discovered a gas leak at Ms. Simconis’ residence during a cold weather survey in the Hunting Ridge Subdivision.  There were several other gas leaks discovered at other homes in the Hunting Ridge Subdivision during the cold weather survey (Tr. 9, 15-16, 18).  
3.
Ms. Simconis was notified by Peoples that a gas leak was discovered at her home, that the riser was failing and that the riser must be replaced (Tr. 9, 15).  
4.
A riser is the section of a gas service line between the underground service line and the inlet to the meter (Tr. 17).    
5.
Ms. Simconis paid a plumber to replace the riser on her service line in January 2009 (Tr. 11-12).  

6.
On November 5, 2010, Peoples began a riser replacement program in the Hunting Ridge Subdivision.  Peoples unilaterally initiated the program (Tr. 16, 18).

7.
Peoples notified residents of the Hunting Ridge Subdivision who had not yet experienced a gas leak resulting from a failure of the riser on the service line that a plumber would replace the riser at no cost to the ratepayer (Tr. 16-18).

8.
Peoples replaced risers on homes in the Hunting Ridge Subdivision from November 5, 2010 through January 31, 2011 (Tr. 18-20).
9.
Sometime after November 5, 2010, Peoples began reimbursing the costs incurred by Hunting Ridge Subdivision customers who had replaced their risers prior to the initiation of the replacement program and made claims to Peoples (Tr. 21-22).

10.
Peoples did not notify residents of the Hunting Ridge Subdivision who had replaced their risers prior to November 5, 2010 that Peoples would reimburse them for the cost incurred to do so (Tr. 23, 25-26).

11.
Peoples settled seven claims for reimbursement in the Hunting Ridge Subdivision and denied four claims (Tr. 22, 23-25).

12.
Peoples decided that it would deny all claims for reimbursement received after May 1, 2011.  No notice of the reimbursement policy or the deadline for submittal of claims was provided to Complainant or other Peoples’ customers in the subdivision (Tr. 23-25).

13.
The four claims that were denied by Peoples, including Complainant’s claim, were made after May 1, 2011 (Tr. 24-25).

14.
There were 400 customers supplied by Peoples in the Hunting Ridge Subdivision and 208 risers were replaced pursuant to the riser replacement program between November 5, 2010 and January 31, 2011 (Tr. 26-27).

15.
 The risers in the Hunting Ridge Subdivision were 30-40 years old when they were replaced (Tr. 28).
16.
The old risers in the Hunting Ridge Subdivision that were replaced were improperly installed (Tr. 28).  
   
DISCUSSION

Section 332(a) of the Pennsylvania Public Utility Code (“the Code”), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Ms. Simconis is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to ensure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).
In her complaint, Ms. Simconis alleges that Peoples never informed her about its reimbursement program for riser replacement which required reimbursement claims to be submitted by customers prior to May 1, 2011.  She alleges that it is unfair and discriminatory for Peoples to replace risers for her neighbors in the Hunting Ridge Subdivision and reimburse others who had previously paid to replace their risers while she is denied reimbursement.  As relief, she seeks to be reimbursed for the amount she spent to have a plumber replace her riser in January 2009.  

Peoples claims it had a riser replacement program for the Hunting Ridge Subdivision and not a reimbursement program.  Peoples notified customers in the subdivision who had not yet had risers replaced that Peoples would have a plumber replace the risers for each customer who consented to the replacement at no cost to the customer.  Peoples paid to replace 208 risers in the Hunting Ridge Subdivision between November 5, 2010 and January 31, 2011.  

While Peoples was replacing risers pursuant to the aforementioned riser replacement program, it began to receive claims from other customers in the subdivision seeking reimbursement from Peoples for riser replacements that customers paid for prior to November 5, 2010.  Peoples did not notify any customers that it would reimburse those customers who replaced their risers in the subdivision prior to the beginning of the riser replacement program (November 5, 2010).  Peoples also did not notify any customers that it would deny any reimbursement claims received after May 1, 2011.  Peoples reimbursed seven customers in the subdivision who paid to replace their risers prior to the beginning of the riser replacement program.  Peoples denied four claims for reimbursement, including Ms. Simconis’ claim.  All four claims were denied because Peoples received them after May 1, 2011.

Based upon the facts adduced at the hearing, there is no question that Ms. Simconis was treated unfairly when compared to the other customers in the Hunting Ridge Subdivision who either had their risers replaced at no cost or were reimbursed by Peoples for replacing their risers prior to November 5, 2010.  She paid for a plumber to repair the riser on her service line while others did not have to do so.  The threshold questions presented by this complaint are whether the Commission has jurisdiction over this matter; and whether Peoples violated the Public Utility Code, 66 Pa. C.S. §101 et seq., a Commission regulation or a Commission order when it denied Ms. Simconis’ claim for reimbursement.    
1. No Subject Matter Jurisdiction over Claim for Reimbursement
As in every case coming before this forum, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of this dispute.  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Code.  66 Pa. C.S. §101 et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough of Valley-Hi, 420 A.2d 15 (Pa. Commw. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 152 Pa. Commw. 409, 619 A.2d 390 (1992), alloc. den., 637 A.2d 293 (1993).
Ms. Simconis requested relief in the form of a monetary damage award in order to reimburse her for money spent to replace the riser on her gas service line, a request to which Peoples did not make a motion to dismiss.  Complainant paid a plumber to replace her riser in January 2009 and cannot be credited with the money spent because she did not actually pay the sum to Peoples.  The Commission is not authorized to award such damages to a private litigant and is without jurisdiction to order Peoples to make a monetary payment or credit to Complainant.  Pursuant to Feingold v. Bell of Pennsylvania, 477 Pa. 1383 A.2d 791 (1977), the Pennsylvania Supreme Court found the “remedial and enforcement powers vested in the Public Utility Commission (“PUC”) by the Public Utility Law, 66 P.S. §1491 (1977-1978) are designed to allow the PUC to enforce its orders and regulations but not to empower the PUC to award damages or to litigate a private action for damages on behalf of a complainant.” 
2. Gas Service Line-Responsibility
Peoples had no legal duty to maintain or replace any of the risers on the customer service lines in the Hunting Ridge Subdivision.
  It unilaterally chose to offer a riser replacement program and also unilaterally chose to reimburse some customers who replaced risers.  Pursuant to Commission regulations and Peoples’ Commission-approved Tariff, Peoples was not liable or responsible for these expenditures.  The Commission’s regulations governing gas service provide that “when connecting the premise of the customer with public utility distribution mains, the public utility shall furnish, install and maintain the service line or connection according to the rules and regulations of its filed tariff.”  52 Pa. Code § 59.28(c).  A riser is a part of the service line.  A riser is the section of a gas service line between the underground service line and the inlet to the meter.  

The rules and regulations of Peoples’ Commission-approved tariff under the subheading, “Connection for Service-Extension of Facilities,” provide, in pertinent part, as follows:  
The applicant hereby undertakes to furnish, be responsible for, and pay the necessary costs of service pipe, fixtures, fittings, valves, regulators, and appliances to make the necessary connections between the Company’s lines and the place of consumption or the agreed upon delivery point to the applicant and keep the same in good repair, in a skillful and workmanlike manner, furnishing at his own expense said materials, and the labor, care, and supervision necessary and proper to safely conduct and burn the gas . . . the Company shall not be responsible in any manner for the selection, maintenance, or use of said pipes and appliances, or for said labor, care, or supervisions, and shall have no duty or obligation with respect to the same. . .

Peoples Natural Gas Company LLC, Gas-PA PUC No. 44, Original Page 18.  

The rules and regulations of Peoples’ Commission-approved Tariff under the subheading, “Nonliability of Company,” also provide that “. . . for purposes of this Rule, all pipe, fittings, and appliance on the ratepayer’s side of the curb cock or shutoff valve of the service pipes which connects with the Company’s main line are the property and responsibility of the ratepayer, . . .”  Peoples Natural Gas Company LLC, Gas-PA PUC No. 44, Original Page 20.  

Based upon Peoples’ Tariff, the service line, which includes the riser, is the property and responsibility of the ratepayer.  A gas company has no duty to maintain its private service pipes in serviceable condition, but its duty, if such pipes are in bad condition, is only to shut off the supply until pipes are put in good condition by the consumer.  Fayette County Gas Co. v. Pa. P.U.C., 153 Pa. Super. 271, 33 A.2d 153 (1943).       
There is no question that Ms. Simconis was treated unfairly when compared to the other customers in the Hunting Ridge Subdivision.  She paid for a plumber to repair the riser on her service line while others did not have to do so.  She has failed, however, in this proceeding to meet her burden of proof.  Peoples was not responsible for replacement of her riser because it was part of her service line and her responsibility pursuant to the Commission-approved tariff.  Complainant has not proven that Peoples violated the Code, Commission regulations or any Commission order.  
Accordingly, the complaint will be dismissed in the ordering paragraphs to follow for failure to meet the burden of proof.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding with the exception of Complainant’s claim for monetary damages.  Feingold v. Bell of Pennsylvania, 477 Pa. 1383 A.2d 791 (1977); 66 Pa. C.S. §701.
             2.
Complainant’s gas service line, including the riser, connecting her residence to Respondent’s gas distribution system, is her property and her responsibility.  


3.
Complainant, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).


4.
Complainant failed to meet her burden of proof. 
ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the complaint of Debra Simconis against Peoples Natural Gas Company LLC, at Docket No. C-2011-2260079, is dismissed.
2. That the Docket in this proceeding, Docket No. C-2011-2260079, be marked closed.
Dated:  May 11, 2012 


________________________







Mark A. Hoyer






Administrative Law Judge

� Whether Peoples’ costs for replacing risers or reimbursing customers for the costs of replacement were reasonably and prudently incurred and thus recoverable by Peoples is not an issue in this proceeding.    
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