BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Gerald Andris
:


:

v.
:
F-2011-2265286


:

PECO Energy Company
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 20, 2011, Gerald Andris (complainant) filed a formal Complaint against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant indicated that he opposed the “calculation of solar credit used by PECO.”  Under the relief section of the Complaint, the complainant indicated that “credit should be calculated @ full utility charge up to annual consumption.  This would support intent of solar rebate program that was supported by PA legislators.”  

On October 20, 2011, respondent filed an Answer denying that it improperly credited the complainant’s account for his excess generation.  PECO maintained that its credit practice is consistent with the regulations at 52 Pa. Code § 75.13(c).  


By Hearing Notice dated January 13, 2012, a hearing was scheduled for March 12, 2012, at 10:00 a.m., and the matter was assigned to me.  


The hearing convened as scheduled on March 12, 2012.  The complainant appeared pro se and testified.  Complainant offered eight exhibits (Complainant Exhs. 1 through 8) which were all admitted into the record.  Respondent appeared and was represented by Tishekia Williams, Esq., who presented the testimony of Scott Neumann, a Senior Rate Engineer.  Respondent offered one exhibit (PECO Exh. 1) during the hearing which was admitted into the record.



The record in this case consists of a 31-page transcript and nine exhibits.  The record closed on April 17, 2012, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Gerald Andris, who receives service at 68 Wimbledon Lane, Hatfield PA  19440.
2. The respondent in this proceeding is PECO Energy Company.
3. The complainant installed forty (40) solar panels at his residence for the purpose of generating electricity for his personal consumption.  The solar panels went “on-line” in October 2010.  Tr. 6-7.
4. For the billing period August 29, 2010 to September 28, 2010, the complainant used 840 kWh of electricity from PECO and generated 246 kWh of electricity through his solar panels.  PECO billed the complainant for 594 kWh of electricity (840 kWh from PECO – 246 kWh home generated = 594 kWh).  Tr. 23; PECO Exh. 1.
5. For the billing period September 28, 2010 to October 11, 2010, the complainant used 360 kWh of electricity from PECO and generated 490 kWh of electricity through his solar panels.  PECO billed the complainant for 0 kWh of electricity, billed him for the customer charge, and carried forward 130 kWh to apply to future bills.  Tr. 23; PECO Exh. 1.
6. For the billing period October 11, 2010 through November 29, 2010, the complainant used 489 kWh of electricity from PECO and generated 468 kWh of electricity through his solar panels.  PECO billed the complainant for 21 kWh of electricity (489 kWh from PECO – 468 kWh home generated = 21 kWh).  PECO applied 21 kWh of the complainant’s carry-forward credit to his account to zero out his usage for the month, billed him for the customer charge, and carried forward 109 kWh to apply to future bills.  Tr. 23-24; PECO Exh. 1. 
7. For the billing period November 29, 2010 through January 3, 2011, the complainant used 775 kWh of electricity from PECO and generated 269 kWh of electricity through his solar panels.  PECO billed the complainant for 506 kWh of electricity (775 kWh – 269 kWh = 506 kWh), reduced the amount by the complainant’s entire carry-forward credit of 109 kWh, ultimately billing him for 397 kWh.  Tr. 24; PECO Exh. 1.
8. For the billing period January 3, 2011 through February 1, 2011, the complainant used 582 kWh of electricity from PECO and generated 64 kWh of electricity through his solar panels.  PECO billed the complainant for 518 kWh of electricity (582 kWh – 64 kWh = 518 kWh).  The complainant did not have a carry-forward credit from this billing period.  Tr. 24; PECO Exh. 1.  
9. For the billing period February 1, 2011 through March 2, 2011, the complainant used 384 kWh of electricity from PECO and generated 472 kWh of electricity through his solar panels.  PECO billed the complainant for 0 kWh of electricity, billed him for the customer charge, and carried forward 88 kWh to apply to future bills.  Tr. 24; PECO Exh. 1.
10. For the billing period March 2, 2011 through March 31, 2011, the complainant used 347 kWh of electricity from PECO and generated 648 kWh of electricity through his solar panels.  PECO billed the complainant for 0 kWh of electricity, billed him for the customer charge, and carried forward 301 kWh to apply to future bills.  The complainant’s total carry-forward credit as of March 31, 2011 was 389 kWh.  Tr. 24; PECO Exh. 1.

11. For the billing period March 31, 2011 through May 1, 2011, the complainant used 325 kWh of electricity from PECO and generated 632 kWh of electricity through his solar panels.  PECO billed the complainant for 0 kWh of electricity, billed him for the customer charge, and carried forward 307 kWh to apply to future bills.  The complainant’s total carry-forward credit as of May 1, 2011 was 696 kWh.  Tr. 25; PECO Exh. 1.
12. For the billing period May 1, 2011 through May 31, 2011, the complainant used 368 kWh of electricity from PECO and generated 706 kWh of electricity through his solar panels.  PECO billed the complainant for 0 kWh and billed him for the customer charge.  Tr. 25; PECO Exh. 1.

13. At the end of the planning year, PECO compensates its customer-generators for the excess kilowatt-hours that they generate over the amount of kilowatt-hours PECO delivers at its price-to-compare.  A planning year, as determined by the PJM Interconnection, LLC regional transmission organization, is the twelve-month period from June 1st through May 31st.  Tr. 21.

14. PECO combined the complainant’s excess generation of 338 kWh of electricity for the May 1, 2011 through May 31, 2011, billing period with his carry-forward credit of 696 kWh and determined that the complainant’s excess kilowatt-hour generation for the year ended May 31, 2011 totaled 1034 kWh.  Tr. 25.
15. PECO applied its quarterly price-to-compare rate to the complainant’s 1034 kWh carry-forward balance and credited his account in the amount of $89.75.  Tr. 25-26; PECO Exh. 1.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In October 2010, the complainant installed forty (40) solar panels on his property to generate electricity for his personal consumption.  In this Complaint, the complainant is challenging PECO’s method of calculating the year-end credit he receives for the excess electricity generated by his solar panels.  The complainant believes that PECO should use a calendar year from February 1 through January 31 instead of from June 1 through May 31 when calculating his year-end credit.  Additionally, the complainant believes that PECO should use the full retail rate per kWh instead of PECO’s price-to-compare when calculating the credit. 
PECO maintained that its method for calculating the credit is in accordance with applicable Commission regulations and its Commission-approved tariff.

Regarding credits for a customer generator, Commission regulations provide in pertinent part that:

The EDC shall credit a customer-generator at the full retail rate, which shall include generation, transmission and distribution charges, for each kilowatt-hour produced by a Tier I or Tier II resource installed on the customer-generator’s side of the electric revenue meter, up to the total amount of electricity used by that customer during the billing period. If a customer generator supplies more electricity to the electric distribution system than the EDC delivers to the customer-generator in a given billing period, the excess kilowatt hours shall be carried forward and credited against the customer-generator’s usage in subsequent billing periods at the full retail rate. Any excess kilowatt hours shall continue to accumulate until the end of the year. For customer-generators involved in virtual meter aggregation programs, a credit shall be applied first to the meter through which the generating facility supplies electricity to the distribution system, then through the remaining meters for the customer-generator’s account equally at each meter’s designated rate.
52 Pa. Code § 75.13(c).  



Regarding end of year compensation for excess customer generation, the regulations provide that “[a]t the end of each year, the EDC shall compensate the customer-generator for any excess kilowatt-hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the same year at the EDC’s price to compare.”  Id. at § 75.13(d).  The regulations define a year as a “[p]lanning year as determined by the PJM Interconnection, LLC regional transmission organization.”  Id. at § 75.12.  PJM’s planning year is the annual period from June 1 to May 31.
A utility’s Commission-approved tariff (list of services, rules for service and rates for service) has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339(1977); Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067(1981); Pennsylvania Electric Co. v. PA Public Utility Comm’n, 663 A.2d 281(Pa.Commw, 1995).

Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816(1991); alloc. den., 529 Pa. 670, 605 A.2d 335(1992), 66 Pa.C.S.A. §316.
Rate RS-2 Net Metering of respondent’s Supplement No. 8 to Tariff Electric Pa P.U.C. No. 4 enjoys all of these legal presumptions.



In relevant part, Rate RS-2 Net Metering – Billing Provisions 1. provides:

The customer-generator will receive a credit for each kilowatt-hour received by the Company up to the total amount of electricity delivered to the Customer during the billing period at the full retail rate consistent with Commission regulations.  On an annual basis, the Company will compensate the customer-generator for kilowatt hours received from the customer-generator in excess of the kilowatt hours delivered by Company to the customer-generator during the preceding year at the “full retail value for all energy produced” consistent with Commission regulations.  The customer generator is responsible for the customer charge, demand charge and other applicable charges under the applicable Rate Schedule.

PECO supplies power to the complainant during the periods when his solar panels are unable to generate electricity, such as at night or when the panels are snow covered.  When the complainant’s solar panels generate more electricity than he receives from PECO during a billing period, PECO provides a dollar-for-dollar credit against his balance and reduces his monthly kWh usage to zero, charges him for the customer charge for that period and carries the excess generation forward to apply against his future PECO bills.  At the end of the planning year on May 31, PECO compensates the complainant for any excess kilowatt hours received from him over kilowatt hours delivered by PECO at PECO’s price-to-compare.  The complainant did not dispute that PECO’s practice complies with both the Commission’s regulations and PECO’s Commission-approved tariff.  The complainant instead argued that PECO’s methodology for calculating his year-end compensation is not the most advantageous method for him.  
While I understand the complainant’s concerns regarding how PECO calculates his year-end credit for the excess generation that his solar paneling has fed into PECO’s system, it is clear that PECO has followed both the Commission’s regulations and its own tariff in calculating his credit.  Since the complainant has not met his burden of showing that PECO’s tariff provision is unreasonable, or that PECO’s calculation of his year-end credit violated either the Commission’s regulations or its tariff, the complainant’s Complaint is denied.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Complainants must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of the evidence.

4. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.

5. Commission regulations provide that at the end of each year, the EDC shall compensate the customer-generator for any excess kilowatt-hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the same year at the EDC’s price to compare.  52 Pa.Code § 75.13(d).
6. Commission regulations define a year as a planning year as determined by the PJM Interconnection, LLC regional transmission organization.  52 Pa. Code § 75.12.
7. A public utility’s Commission-approved tariff has the force of law and is binding on the utility and its customers.  Stiteler v. Bell Telephone Co. of Pennsylvania, 32 Pa.Commw. 319, 379 A.2d 339(1977); Brockway Glass Co. v. PA Public Utility Comm’n, 63 Pa.Commw. 238, 437 A.2d 1067(1981); Pennsylvania Electric Co. v. PA Public Utility Comm’n, 663 A.2d 281(Pa.Commw. 1995).

8. Tariff provisions approved by the Commission are prima facie reasonable.  Lynch v. PA Public Utility Comm’n, 140 Pa.Commw. 599, 594 A.2d 816(1991); alloc. den., 529 Pa. 670, 605 A.2d 335(1992), 66 Pa.C.S.A. §316.

9. Complainant presented no evidence that Rate RS-2 Net Metering of respondent’s Supplement No. 8 to Tariff Electric Pa P.U.C. No. 4 is unreasonable.
10. The complainant failed to prove by a preponderance of the evidence that the respondent improperly compensated him for the excess kilowatt-hours generated by his solar panels over the amount of kilowatt hours delivered by PECO during the planning year ended May 31, 2011.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Gerald Andris against PECO Energy Company at Docket No. F-2011-2265286 is denied; and
2. That the record at Docket No. F-2011-2265286 be marked closed.
Date:
       May 7, 2012    
___________________________________



Christopher P. Pell


Administrative Law Judge

� 	Although PECO did not offer a copy of the applicable tariff provision as an exhibit, the complainant supplied a copy of the relevant section along with his Complaint, which PECO agreed was a reliable copy.
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