BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Christian Heim						:
							:		
	v.						:		C-2012-2284892
							:
PPL Electric Utilities Corporation	:



INITIAL DECISION 


Before 
David A. Salapa
Administrative Law Judge


HISTORY OF THE PROCEEDING


On January 20, 2012, Christian Heim (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (Respondent).  The complaint states that the Respondent has refused to place the Complainant in its OnTrack customer assistance program (CAP).  The complaint contends that the Complainant qualifies for the program.  The complaint alleges that the Complainant cannot afford to comply with the Commission’s Bureau of Consumer Services (BCS) payment arrangement decision.  The complaint is an untimely appeal of the BCS decision.  The Complainant requests that the Commission order a payment arrangement he can afford.

[bookmark: _GoBack]The Respondent filed an answer on February 14, 2012.  The answer admits that the Respondent provides service to the Complainant at the address shown on the complaint.  The answer asserts that the Respondent offered the Complainant a payment arrangement of his current monthly bill plus $165.00 per month toward arrearages.  The answer states that a BCS decision at BCS No. 2883009, issued December 7, 2011, directed the Complainant to pay his monthly budget bill of $412.00 plus $176.00 per month towards arrearages.  The Respondent is in agreement with the BCS decision.  The answer requests that the Commission deny the complaint. 

By notice dated March 1, 2012, the Commission scheduled an initial hearing for this matter on April 19, 2012, at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building in Harrisburg.  I issued a prehearing order on March 13, 2012, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements. 

I conducted the hearing as scheduled on April 19, 2012.  The Complainant appeared pro se and presented testimony.  Graig M. Schultz, Esquire represented the Respondent, which presented one witness who sponsored three exhibits that I admitted into the record.  The initial hearing resulted in a transcript of thirty-five pages.  The record closed on May 3, 2012, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.

FINDINGS OF FACT

		1.	The Complainant in this case is Christian Heim.  N.T. 6 

		2.	The Respondent in this case is PPL Electric Utilities Corporation.  N.T. 7

	3.	The Complainant currently resides at 503 Moore Street, Millersburg.  N.T. 6  
4.	The Complainant has resided at 503 Moore Street since approximately July 2009 or about three years.  N.T. 6, 17, PPL Ex. 6  

5.	Prior to July 2009, the Complainant resided at 478 Moore Street, Millersburg.  N.T. 17, PPL Ex. 6  

6.	The residence at 503 Moore Street is a three story half of a double house.  N.T. 6  

7.	The house at 503 Moore Street has three bedrooms and two bathrooms.  N.T. 6  

8.	The Complainant rents the residence at 503 Moore Street.  N.T. 6

9.	On December 4, 2010, the Complainant married his current wife, Lauren Goodling.  N.T. 12  

10.	At the time of their marriage, the account for electric service at 503 Moore Street was in the name of Lauren Goodling.  N.T. 10, PPL Ex. 2  

11.	In April 2011, the couple separated and the Complainant’s wife moved from 503 Moore Street.  N.T. 10-11  

12.	The Complainant transferred the account for electric service at 503 Moore Street into his name.  N.T. 10-11, 26, PPL Ex. 1

13.	The Complainant applied for admission to the OnTrack program in April 2011 but his application was subsequently rejected.  N.T. 7  

14.	The Complainant applied for admission to the OnTrack program a second time in June 2011 and his application was rejected again.  N.T. 8  

15.	The Complainant and his wife reconciled and she moved back to 503 Moore Street.  N.T. 14  

16.	The Complainant currently resides at 503 Moore Street with his wife and three children, ages 7, 8 and 11.  N.T. 14  

17.	The Complainant is disabled, having suffered a spinal injury in 2005.  N.T. 14-15  

18.	The Complainant has been unable to work since 2005 and receives $1,376.10 per month in Social Security disability payments.  N.T. 13-14  

19.	The Complainant’s wife works full time, earning $1,015 every two weeks.  N.T. 14  

20.	During the time period from April 2011 to the time of the hearing, the Complainant made only five payments on the account for 503 Moore Street.  PPL Ex. 1  

21.	The current unpaid balance on the account for 503 Moore Street, as of the date of the hearing was $11,624.95.  N.T. 28

22.	The Respondent does not determine eligibility for the OnTrack program.  N.T. 20   

23.	If the Respondent receives a customer inquiry regarding the OnTrack program, it refers the customer to a local community agency and the agency determines whether the customer is eligible for the OnTrack program.  N.T. 19-20, 29-30  

24.	The OnTrack program provides that the customer pays a reduced amount every month and receives a credit reducing the customer’s balance.  N.T. 19  

DISCUSSION

The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976)  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992)  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950) 

Here, the Complainant alleged that the Respondent has refused to place him in the OnTrack program even though his income qualifies him for admission into the program.  N.T. 7  The Complainant requests that the Commission order a payment arrangement of no more than $400.00 per month.  N.T. 12

In support of his allegations, the Complainant testified that he currently resides at 503 Moore Street, Millersburg.  N.T. 6  He has resided there since approximately July 2009 or about three years.  N.T. 6, 17, PPL Ex. 6  Prior to July 2009, the Complainant resided at 478 Moore Street, Millersburg.  N.T. 17, PPL Ex. 6  

The residence at 503 Moore Street is a three story half of a double house.  N.T. 6  The house has three bedrooms and two bathrooms.  N.T. 6  The Complainant rents the residence.  N.T. 6

On December 4, 2010, the Complainant married his current wife, Lauren Goodling.  N.T. 12  At that time, the account for electric service at 503 Moore Street was in the name of Lauren Goodling.  N.T. 10, PPL Ex. 2  In April 2011, the couple separated and the Complainant’s wife moved from 503 Moore Street.  N.T. 10-11  The Complainant transferred the account for electric service at 503 Moore Street into his name.  N.T. 10-11, 26, PPL Ex. 1

The Complainant applied for admission to the OnTrack program in April 2011 but his application was subsequently rejected.  N.T. 7  The Complainant applied for admission to the OnTrack program a second time in June 2011 and his application was rejected again.  N.T. 8  

The Complainant testified that he and his wife reconciled and she moved back to 503 Moore Street.  N.T. 14  The Complainant currently resides at 503 Moore Street with his wife and three children, ages 7, 8 and 11.  N.T. 14  

The Complainant is disabled, having suffered a spinal injury in 2005.  N.T. 14-15  The Complainant has been unable to work since that time and receives $1,376.10 per month in Social Security disability payments.  N.T. 13-14  The Complainant’s wife works full time, earning $1,015 every two weeks.  N.T. 14  

In response to the Complainant’s assertion that his applications for admission into the OnTrack program have been improperly rejected, the Respondent’s witness testified that the Respondent does not determine eligibility for the OnTrack program.  N.T. 20   According to the Respondent’s witness, if the Respondent receives a customer inquiry regarding the OnTrack program, it refers the customer to a local community agency and the agency determines whether the customer is eligible for the OnTrack program.  N.T. 19-20, 29-30  The OnTrack program provides that the customer pays a reduced amount every month and receives a credit reducing the customer’s balance.  N.T. 19  

		The Commission developed a policy statement regarding CAP programs, such as OnTrack, that is codified at 52 Pa. Code §§69.261-69-267.  The policy statement at 52 Pa. Code §69.263(a) mandates that a utility should develop its CAP consistent with the guidelines set forth in the policy statement.  The policy statement at 52 Pa. Code §69.263(c) states that before implementing, revising or expanding a CAP, a utility should submit its CAP proposal to BCS for review and Commission approval of design elements.  

		The scope of a CAP is not unlimited.  The policy statement at 52 Pa. Code §69.264 states that the participation limit for a CAP should reflect a needs assessment, consideration of the number of low-income households in the utility’s service territory, the number of participants currently enrolled, participation rates for assistance programs and resources available.  

		Eligibility criteria for a CAP is controlled by the policy statement at 52 Pa. Code §69.265(4).  In particular, a CAP applicant must have household income at or below 150% of the Federal poverty guidelines.  The CAP applicant must also be a low-income, payment troubled customer.  The policy statement at 52 Pa. Code §69.262 defines a low-income, payment troubled customer as a low-income customer who has failed to maintain one or more payment arrangements. Utilities must prioritize enrollment of eligible, payment troubled customers using one of the four options set forth at 52 Pa. Code §§69.265(4)(iii)(A)-(D).

		The Complainant did not provide any evidence that, at the times he applied for admission to the OnTrack program, he had been the subject of a payment arrangement for the residence at 503 Moore Street.  When the Complainant applied for admission to the OnTrack program, he had not failed to maintain one or more payment arrangements for the residence at 503 Moore Street.  Since he had not failed to maintain a payment arrangement, he was not a low-income, payment troubled customer as defined by the Commission’s policy statement at 52 Pa. Code §69.262.  The Complainant was therefore ineligible for the OnTrack program at the times he applied for admission to the OnTrack program.

		The Commission reviewed and approved the Respondent’s OnTrack program.  Therefore, one must presume that the OnTrack provisions regarding eligibility comply with the Commission’s policy statement.  The Complainant did not provide any evidence that the Respondent’s OnTrack program failed to comply with the Commission’s policy statement.  The Complainant has failed to prove by a preponderance of the evidence that he is eligible for admission into the OnTrack program. 

The Complainant requests that the Commission order a payment arrangement that he can afford.  However he manages his household budget, the Complainant will have to pay the Respondent for the service he consumes. By law, a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982).  Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982)  The Respondent has the right to bill and receive payment for the utility service actually supplied.  66 Pa.C.S. §1303.  Neal v. Philadelphia Gas Works, Docket No. Z‑00971874, (Order entered January 4, 2002); Angie’s Bar v. Duquesne Light Co., 72 Pa. PUC 213 (1990) All customers are obligated to pay for utility service.  Otherwise, unpaid bills are included in the utility’s uncollectible expenses, which all of its remaining customers must pay.  Bolt v. Duquesne Light Co., Docket No. Z‑8712758 (Order entered April 8, 1988).  A payment arrangement, which prevents service termination as long as the Complainant complies with it, is a privilege, not a right.  Mandell v. Duquesne Light Co., Docket No. C-20030234, (Order entered March 17, 2004.)  

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401-1418 applies to this proceeding.  The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. §1405(a), within the strict guidelines set forth in 66 Pa. C.S. §1405(b).  The statute at 66 Pa. C.S. §1405(a) states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

		The Commission may establish a payment arrangement between a public utility and a customer only within the limits established by 66 Pa. C.S. §§1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” or “applicant” as defined by 66 Pa. C.S. §1403.  If the Complainant is not a “customer” or “applicant”, the Commission is not authorized to establish a payment arrangement between him and the Respondent.  The statute at 66 Pa. C.S. §1403 defines a customer as follows:  

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. 

In this case, the Complainant is a natural person in whose name a residential service account is listed.  PPL Ex. 1  The Complainant is therefore a customer entitled to a payment arrangement.  

While the Complainant is a customer pursuant to 66 Pa. C.S. §1403, the Complainant is not entitled to a new payment arrangement because he failed to comply with the terms of the BCS decision issued December 7, 2011 at Case No. 2883009.  The statute at 66 Pa. C.S. §1405(d) of the Public Utility Code states:

(d)	Number of Payment Agreements. – Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

The Complainant has failed to make the payments ordered by the BCS decision issued December 7, 2011 at Case No. 2883009.  PPL Ex. 1  He has, therefore, defaulted on the payment arrangement.  According to 66 Pa. C.S. §1405(d), the Complainant would be entitled to another payment arrangement only if he had suffered a change in income.  The statute at 66 Pa. C.S. §1403 defines a “Change in Income” as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

Here, the Complainant did not present any evidence that his household income has decreased at all since the date of the BCS decision.  The Complainant has not suffered a decrease in his household income and is not entitled to another payment arrangement pursuant to 66 Pa. C.S. §1405(d).

Since the Complainant did not timely appeal the BCS decision at Case No. 2883009, I cannot direct him to pay his monthly budget bill of $412.00 plus $176.00 per month towards arrearages as ordered by BCS.  The Complainant is not challenging the BCS decision but is requesting another payment arrangement.  Nugent v PECO Energy Company, Docket No. C-2009-2096243 (Order entered April 26, 2010).  I cannot order a second payment arrangement pursuant to 66 Pa. C.S. §1405(c) since there is no evidence that the Complainant’s gross household income decreased since the date of the BCS decision.  

In addition, the Respondent presented evidence that the Complainant has not made regular payments on the account for 503 Moore Street since it was placed in his name in April 2011.  PPL Ex. 1  During the time period from April 2011 to the time of the hearing, the Complainant made only five payments on his account.  PPL Ex. 1  During this time, the Complainant’s unpaid balance continued to grow.  The current unpaid balance as of the date of the hearing was $11,624.95.  N.T. 28  The Commission will not issue a payment arrangement where the record indicates a lack of a good faith effort on the part of the customer to pay his or her utility bills.  Crawford v National Fuel Gas Dist. Corp., Docket No. C-20066348 (Order entered December 6, 2007)   

Alternatively, the Commission may not reinstate a payment arrangement where the customer has defaulted except in limited circumstances.  The statue at 66 Pa. C.S. §1405(e) states as follows:

(e)	Extension of payment agreements.--If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

The statute at 66 Pa. C.S. §1403 defines “significant change in circumstance” as follows:

[bookmark: I6D7CC560B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C082B14B11DD9136C23DCD5ABEA3]“Significant change in circumstance.” Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

[bookmark: SP;f1c50000821b0](1)	The onset of a chronic or acute illness resulting in a significant loss in the customer's household income. 
[bookmark: I6D7D3A90B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C083B14B11DD9136C23DCD5ABEA3]
[bookmark: SP;58730000872b1](2)	Catastrophic damage to the customer's residence resulting in a significant net cost to the customer's household. 
[bookmark: I6D7DAFC0B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C084B14B11DD9136C23DCD5ABEA3]
[bookmark: SP;d08f0000f5f67](3)	Loss of the customer's residence. 
[bookmark: I6D7E24F0B14B11DD9136C23DCD5ABEA3][bookmark: I6D75C085B14B11DD9136C23DCD5ABEA3]
[bookmark: SP;0bd500007a412](4)	Increase in the customer's number of dependents in the household. 

Leaving aside the Complainant’s income level, the Complainant did not provide any evidence of a significant loss in income, damage to or loss of residence or increase in number of dependents.  Therefore, the Commission may not reinstate the BCS payment arrangement at Case No. 2883009.  Since I have concluded that the Commission lacks the authority to order a payment arrangement in these circumstances, the full balance is due and payable.  

I conclude that the Complainant has failed to establish by a preponderance of the evidence that he was eligible for inclusion in the OnTrack program at the time he applied for admission into the OnTrack program.  I also conclude that the Complainant has failed to establish by a preponderance of the evidence that he is entitled to a Commission-ordered payment arrangement.  For the foregoing reasons, I will deny the complaint and enter the following order.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. §701

		2.	Pursuant to 66 Pa. C.S. §332(a), the burden of proof in this proceeding is on the Complainant.

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S. §1401-1418, applies to this proceeding.

4.	The Commission is authorized to establish a payment arrangement between a public utility and a customer. 66 Pa. C.S. §1405(a).
	
		5.	The Complainant has not met his burden of proving that he is entitled to a second payment arrangement.  66 Pa. C.S. §1405(c).

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the complaint of Christian Heim against PPL Electric Utilities Corporation at Docket No. C-2012-2284892 is denied.

		2.	That the record at Docket No. C-2102-2284892 is marked closed.


Date:	May 8, 2012					______________________________
		David A. Salapa
		Administrative Law Judge


12
