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HISTORY OF THE PROCEEDING


On September 28, 2011, Connie Darlene Mullins (“Mullins” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Philadelphia Gas Works (“PGW” or “Respondent”).  This is an untimely appeal of a May 9, 2011 Bureau of Consumer Services (“BCS”) decision, No. 2806113, finding Complainant liable for the disputed amount “pending court case and police report.”  (PGW Exhibit 7).


Complainant contends that she is not responsible for the charges because she did not reside at the service address, 1750 N. 25th Street, during the period the disputed charges were incurred.  She further states that PGW was aware that she lived at another service address and that PGW falsely claims that she contacted the company about service during the period in question.  Complainant further states that Cornelia Kinsey broke into and lived in the residence without her permission and that this was reported to the police.  Complainant seeks 1) removal of charges associated with the squatter, 2) removal of charges for any period that she lived at another address, 3) credit for overpayment, and 4) a fine against PGW for making false claims against a customer. 


On October 25, 2011, the Respondent filed an Answer.  Respondent stated that it did not have enough information regarding the alleged squatter to either admit or deny.  Respondent denied that Complainant was incorrectly billed and further contended that Complainant was the customer of record during the relevant period.  Respondent alleges that Complainant owed $6,275.90 for the period January 22, 2009 through September 10, 2010 plus a deposit of $190.00 and a $123.23 reconnection fee.  It is further alleged that in December 2010, Dennis Jones contacted PGW to establish service, that an Experian Credit Bureau search linked Jones to the service address since November 2006 and that Jones later presented “proof” to PGW that his daughter, the Complainant, is the owner and linked to the service address.  


A hearing was held in this matter on February 27, 2012.  The Complainant, Connie Darlene Mullins, testified in support of the complaint.  She presented four (4) exhibits:  Complainant Exhibit 1 – Pay Stub; Complainant Exhibit 2 – W-2 form; Complainant Exhibit 3 – Handwritten document, notes; Complainant Exhibit 4 – W-2 form. 


Laureto Farinas, Esquire, represented Respondent PGW.  The Respondent presented one witness, Susan Kelly, PGW Customer Review Officer.  Respondent also presented seven (7) exhibits:  PGW Exhibit 1 – Statement of Account; PGW Exhibit 2 – Contacts for Account; PGW Exhibit 3 – Service; PGW Exhibit 4 – History of Premises; PGW Exhibit 5 – History of Premises; PGW Exhibit 6 – Property of Assessment; PGW Exhibit 7 – PUC Informal Decision. 


Respondent objected to Complainant Exhibit 3. The Exhibit was admitted in part, as a record of the number of the police report filed by Complainant.  Respondent’s objection was sustained with respect to the remaining document.  All other exhibits were admitted. 



Both parties were informed that additional documentation could be filed to supplement the record after the hearing, particularly, a copy of any police report filed by Complainant and any PGW documents that would clarify customer contacts at issue. 


Complainant provided a copy of an Incident Report prepared by the Philadelphia Police Department.  That document is admitted as Complainant Late-filed Exhibit 5.  PGW filed no late exhibits and no objections to Complainant Late-filed Exhibit 5.  The record is closed.
FINDINGS OF FACT

1. Complainant is Connie Darlene Mullins, who currently, and since April 2009, resides at 3704 Brandywine Street, Philadelphia, PA 19104.  (Tr.7-9).
2. Respondent is Philadelphia Gas Works.

3. From January 2006 until April of 2009, Complainant lived at 1607 Lincoln Court in Reading, Pennsylvania.  (Tr.7-9).
4. Complainant lived at 1750 North 25th Street, Philadelphia, PA from the summer of 2001 until January of 2006.  (Tr. 7-9).
5. Complainant is listed as owner of the 25th Street property in Philadelphia Office of Property Assessment records.  (PGW Exhibit 6).

6. Complainant periodically checked on the 25th Street property during the years of her absence and discovered in May of 2010 that a squatter, Cornelia Kinsey, was living in the 25th Street property.  (Tr. 10-13)

7. The whereabouts of Kinsey are unknown.  (Tr. 16).

8. Although Complainant directed Kinsey to move out of the property, she did not do so.  (Tr. 12-14).

9. Complainant contacted the police and was told that she needed to “evict” Kinsey.  (Tr. 14; Complainant Exhibit 3).
10. Complainant tried for several months to have Kinsey removed from her property, including visiting and attempting an action in Landlord-Tenant court.  (Tr. 14-16).
11. Complainant later learned that the police had given her incorrect information as there was no lease between Complainant and Kinsey and therefore an “ejection” rather than an “eviction” action was required.  (Tr. 15).
12. By the time Complainant began the proper procedure, Kinsey had moved out of the 25th Street house.  (Tr. 16-17).
13. As of November 2010, Complainant’s father and mother live at the 25th Street address.  (Tr. 16).

14. The gas service at 25th Street is currently in the name of Complainant’s father, Dennis Jones.  (Tr. 17).
15. Complainant discovered that she was charged for services at 25th Street during the period in question when those charges were included in a PGW bill for gas services for her current home on Brandywine Street.  (Tr. 17).

16. Complainant again contacted the police and a Complaint or Incident Report on October 28, 2010 indicates that the 25th Street property was vandalized and that there were 5 broken windows and damage to the gas meter.  (Complainant Late-filed Exhibit 5).

17. Complainant did not live at the 25th Street address in 2009 – present.  (Complainant exhibits 2 and 4; Tr. 8-10).
18. PGW transferred the 25th Street disputed amount to Complainant’s Brandywine address in January 2011, after a new Customer Responsibility Agreement (“CRP”) was established.  (Tr. 36-37).

19. The disputed amount was frozen, i.e., not immediately due and owing to PGW, when Complainant was recertified as a participant in the CRP program in January 2011.  (Tr. 40). 
20. The entire disputed amounted was accumulated at 25th Street.  (Tr. 42).

21. The 25th Street gas service was ‘unlinked” to, or no longer associated with, the Complainant by PGW on September 10, 2008.  (PGW Exhibit 5). 

22. Complainant established a PGW account on Brandywine on October 8, 2009.  (PGW Exhibits 4 and 5).
23. After PGW received a call from a “passerby” that there was a gas leak and that the gas was being stolen at the 25th Street address, on September 3 and September 10, 2010, PGW field service department personnel visited the property and found a tampered meter bypass inlet, removed the meter and shut off service.  (PGW Exhibit 2, 5 of 13).
24. PGW entered the residence and calculated unauthorized usage based on the appliances present in the house and added to Complainant’s Brandywine address bill $6,257.90 in “theft charges” for the period January 22, 2009 to September 10, 2010.  (Tr. 55-56).
25. The name and identity of the person allowing PGW field service department personnel to enter the 25th Street home on September 10, 2010 is unknown.  (Tr. 59-60).   

26. Gas service at 25th Street was “supposed to be off since 9/08.”  (PGW Exhibit 2, 5 of 13).

27. For the period January 22, 2009 to September 10, 2010, no bills were issued by PGW for the 25th Street address.  (Tr. 77-78).
DISCUSSION
Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).

Any decision of the Commission must be supported by substantial evidence.  Section 704 of the Administrative Agency Law, 2 Pa. C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).



Where a Complainant establishes a prima facie case, the burden of going forward with the evidence then shifts to the Respondent.  If the evidence presented by the Respondent is equal in weight to that presented by the Complainant, the Complainant has not satisfied his burden of proof.  The Complainant would only prevail if he or she then provides evidence sufficient to rebut the evidence presented by the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



Although the burden of persuasion may shift back and forth during a proceeding, the burden of proof never transfers to the Respondent.  The burden of proof always remains with the party seeking affirmative relief from the Commission.  Milkier v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).


 
A ratepayer who wishes to discontinue service must give notice to the utility.  52 Pa. Code § 56.16(a).  Where such notice is not given, the ratepayer will be responsible for the service provided.  Davis v PGW Energy Co., Docket No. C-2011-2251380, Commission Final Order entered January 12, 2012.  Also, “[i]n the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a utility may transfer an unpaid balance to a new residential service account of the same ratepayer.”  Id. at § 56.16(b).



Any offense alleged by the Complainant must be a violation of the Public Utility Code, the Commission's regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701. The code requires that: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. 
66 Pa.C.S.A. § 1501.  The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  “Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .”  66 Pa. C.S.A. 102.  This would include proper billing. 


Complainant has met her burden of proof with respect to overbilling.  The Complainant was credible in her testimony and the weight of the evidence establishes that the Respondent should not have charged her for gas service at 25th Street beginning in September 2008.


Complainant testified that she moved out of the 25th Street address in 2006 and that she contacted PGW and asked that the service be discontinued.  Although PGW customer contact records as presented at the hearing do not reflect this, the evidence does show, even according to PGW records, that the gas service should have been discontinued as of September 2008. 



The PGW field service personnel noted in a contemporaneous record of its visit to 25th Street in response to the anonymous gas leak call that the service should have been off as of September 2008.  (PGW Exhibit 2, 5 of 13).  Also, PGW records show that the 25th Street address was “unlinked,” or no longer associated, with Complainant as of that date.  (PGW Exhibit 5). 



As for the anonymous report and subsequent investigation of gas “theft” discovered in 2010, there is no direct allegation by PGW that Complainant “stole” the gas.  Neither is there any proof of such.  The record more than supports a finding that there was a squatter in the 25th Street address that used the gas service, given the police report and the discovery of gas theft during that same time period that Complainant was seeking to eject the squatter.


Even absent the police report, the record supports a finding for Complainant. Complainant did not live at the service address during the period in question.  W-2 forms and Complainant’s testimony establish that Complainant did not live in Philadelphia during part of 2009.  Further, PGW records support Complainant’s testimony that when she did return to Philadelphia in 2009, she lived on Brandywine, not 25th Street. (PGW Exhibit 4, 5). 


PGW did not sufficiently rebut the prima facie case of Complainant as no records support a finding that the Complainant should be held responsible for the charges at issue.  The PGW field service record supports a finding that the gas should have been turned off in September of 2008 and PGW was aware of it.  Also, there is no proof that Complainant later requested that the gas be turned on.  The customer contact statements submitted at the hearing may show Complainant’s name as the “contact” for a given date, but, based on the records and testimony presented at the hearing, there is no way to know to which account the contact applies (Brandywine or 25th Street) or, more importantly, whether the person contacting PGW was actually the Complainant.  (Tr. 86-94; PGW Exhibit 2). 


As the prima facie case was not rebutted, Complainant prevails.  Therefore, Complainant should not be held responsible for any 25th Street service charges in 2009 or the “theft “charges for 2009-2010 and billed in 2011. 



Complainant has also asked for a fine against PGW for making false statements against her. No fine or consideration of such is appropriate.  This was not actually a case of false statements but a matter of errors and omissions in recordkeeping, misunderstandings, theft of services by a third–party and a series of unfortunate events.  Further, the Commission has determined that fines are not appropriate for PGW.  As it stated “. . . given PGW's status as a municipally owned gas utility, we cannot justify the additional burden on the ratepayers.” Thea Jones v. Philadelphia Gas Works, Docket No. F-2009-2138367 (Order entered December 16, 2010).  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 

2. The Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).

3. The Complainant gave proper notice to PGW to discontinue the service. 52 Pa. Code § 56.16(a).

4. Complainant has met her burden of proof and Respondent has not rebutted the prima facie case with respect to the billing service errors.  66 Pa. C.S. § 332(a), 66 Pa.C.S. § 1405, 66 Pa. C.S. § 701. 
5. No fine is appropriate or allowed. Thea Jones v. Philadelphia Gas Works, Docket No. F-2009-2138367 (Order entered December 16, 2010); 52 Pa. Code § 69.1201(c). 

ORDER



THEREFORE,



IT IS ORDERED:

1. That for reasons set forth above, the relief requested in the Complaint of Connie Darlene Mullins, Docket Number C-2011-2266040, is granted in part and denied in part.

2. That within 30 days from the final order in this matter, Philadelphia Gas Works credit Connie Darlene Mullins for service charges for 1750 N. 25th Street for January 2009 through November 2010.  

3. That the Complaint in all other respects is denied.

Date:
             May 3, 2012    









Darlene D. Heep


Administrative Law Judge
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