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HISTORY OF THE PROCEEDING

On October 21, 2011, Mari Jo Jensen (complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  In the Complaint, the complainant checked off the box marked “other” and provided the following explanation for her Complaint:

My complaint is that PECO is not using the correct method per PA Code to calculate the end of year reimbursement or “cash-out” as they call it, for customer-generators with unused accumulated kilowatt-hours.

The Final Omitted Rulemaking Order dated May 22, 2008, Docket L-00050174, page 20, amends 52 PA Code Subchapter B, Sec. 75.13 such that, for any unused kilowatt-hours accumulated at the end of the annualized period, compensation to the customer-generator shall be calculated by using the weighted average generation and transmission rates (PTC) [price to compare], with the weighting based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC.  PECO is using an average, not a weighted average.  When using a weighted average of the PTC, it would be impossible to have the same rate per kilowatt-hour for every customer, as PECO does, and has posted such on their web site.  A weighted average would mean that each customer-generator with unused kilowatt-hours would have a unique rate, based upon how many and when the excess kilowatt-hours were delivered to the EDC [electric distribution company].

PECO is aware of the Commission’s disposition regarding section 75.13 of the Code.  At PECO’s Solar Conference in June 2011 at McCall Field Conference Center their presentation (which is available on the Internet) under RS Billing, page 73, states, “The cash-out price will be the weighted average of the quarterly Price-to Compare prices.”  This is very clear and it agrees with the Commission’s disposition, but PECO is not using the weighted average calculation for payouts to customer-generators.

As relief, the complainant indicated that she “would like PECO to have to abide by PA Code 52 Subchapter B Net Metering Sec. 75.13, and not only reimburse me, but also other customer-generators who may have been affected by what I believe to be their intentional ‘misrepresentation’ of the Code.”  



On November 23, 2011, respondent filed its Answer and New Matter, endorsed with a Notice to Plead, denying that it is using an incorrect method to calculate the complainant’s end-of-year compensation for being a renewable customer-generator with excess generation.  PECO maintained that it followed 52 Pa.Code § 75.13(d) when calculating the complainant’s end-of-year compensation, and that this regulation does not state that the compensation shall be calculated using a weighted average of the PTC rates in effect when the monthly excess generation was delivered to the Electric Distribution Company [EDC] as the complainant claims.  


As New Matter, PECO asserted that although the Commission discussed using a weighted average generation and transmission rate to calculate a customer-generator’s year-end compensation in its Final Omitted Rulemaking Order at Docket L-00050174 (Opinion and Order Entered July 8, 2008), the applicable regulations at 52 Pa.Code § 75.13 provide that EDC’s shall calculate a customer-generator’s year end compensation at the EDC’s price-to-compare.  Accordingly, PECO maintained that it calculated the complainant’s end-of-year compensation in accordance with Commission-approved regulations.  Complainant’s response to PECO’s Answer and New Matter was due not later than December 16, 2011.  52 Pa.Code § 5.63(a); 1.56(a)(1), (b); 1.12(a). 
The complainant did not file a response to PECO’s New Matter by the December 16, 2011, due date.
By Hearing Notice dated February 7, 2012, a hearing was scheduled for March 22, 2012, at 10:00 a.m., and the matter was assigned to me.

I issued a Prehearing Order on February 7, 2012.  The Prehearing Order directed the parties to comply with various procedural requirements.

On February 28, 2012, respondent filed a Motion for Judgment on the Pleadings (Motion) seeking dismissal of the Complaint.  In the Motion, respondent requested that the Complaint be dismissed because the complainant failed to respond to the material facts and defenses contained in PECO’s New Matter, that the un-denied material facts from PECO’s New Matter be deemed admitted, and that the Commission find that PECO properly calculated the complainant’s end-of-year reimbursement for excess generation.  In the alternative, PECO argued that the formal Complaint should be dismissed in order to allow the legal dispute to proceed as a petition for declaratory order.  PECO endorsed its Motion with a Notice to Plead advising the complainant that she had 20 days to file a written response denying or correcting the Motion.  Complainant’s answer to PECO’s Motion was due not later than March 22, 2012.  52 Pa.Code §§ 5.102(b); 1.56(a)(1), (b); 1.12(a).  
By Interim Order Cancelling Hearing dated March 2, 2012, I cancelled the hearing scheduled for March 22, 2012, pending resolution of PECO’s Motion for Judgment on the Pleadings. 

The complainant did not file a response to PECO’s Motion for Judgment on the Pleadings by the March 22, 2012, due date.

On April 2, 2012, the complainant filed an untimely response addressing both PECO’s New Matter and Motion for Judgment on the Pleadings.  Although the complainant dated this response March 20, 2012, the United States Postal Service (USPS) date-stamped the envelope April 2, 2012.  Moreover, the complainant’s response was not date-stamped as received by the Secretary’s Bureau until April 2, 2012.
  As the complainant’s response was untimely, it will not be considered.
Respondent’s Motion for Judgment on the Pleadings is procedurally ready to be ruled upon.  As explained in more detail below, the Complaint will be dismissed.

The record in this case consists of the Complaint, respondent’s Answer and New Matter, and respondent’s Motion for Judgment on the Pleadings.  The record closed on March 22, 2012.
FINDINGS OF FACT

1. The complainant in this proceeding is Mari Jo Jensen, whose address is listed in the Complaint as 8 Sleighride Road, Glen Mills, PA 19342.

2. The respondent in this proceeding is PECO Energy Company.

3. The complainant is a customer-generator.  She owns a renewable solar photovoltaic system at her residence.

4. On October 21, 2011, complainant filed a formal Complaint against PECO claiming that PECO is not using the correct method to calculate her end-of-year compensation for being a renewable customer-generator with excess generation.  Complainant requested that PECO abide by 52 Pa.Code § 75.13 when calculating her end-of-year compensation.

5. Commission regulations at 52 Pa.Code § 75.13(d) provide that at the end of each year, an EDC shall compensate a customer-generator for any excess kilowatt-hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the same year at the EDC’s price to compare.  
6. PECO followed the requirements of 52 Pa.Code § 75.13(d) when it calculated the complainant’s end-of-year compensation for being a renewable customer-generator with excess generation.
DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgments on the pleadings.  52 Pa.Code § 5.102.  Because it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in new matter.  52 Pa.Code § 5.62(b).  Since the basis for the request that the Complaint be dismissed is found in the pleadings (Complaint, Answer, and New Matter), PECO separately filed a Motion for Judgment on the Pleadings pursuant to 52 Pa.Code § 5.102.

The standard for granting a motion for judgment on the pleadings is contained in 52 Pa.Code § 5.102(d):  “The judgment sought will be rendered if the applicable pleadings . . . show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.”

Since the time for filing an answer to new matter has run without the Complainant filing a timely reply,
 the facts in Respondent’s New Matter may be deemed admitted,  52 Pa.Code § 5.63(b), and PECO’s Motion for Judgment on the Pleadings can be considered.
    

The sole issue raised in the Complaint is how PECO calculated the end-of-year compensation for complainant’s excess generation.  The complainant asserted that PECO is not properly calculating her end-of-year compensation because it is not using a weighted average generation and transmission rate when performing the calculation.  As previously noted, the complainant bases her argument on the Commission’s Final Omitted Rulemaking Order at 20-23 which did state in pertinent part, the following:
The Commission is amending 52 Pa.Code § 75.13(d) such that, for any unused kilowatt-hours accumulated at the end of the annualized period, compensation to the customer-generator shall equal the price-to-compare rate, as defined in 52 Pa.Code § 54.182, which includes the retail generation and transmission components of the retail rate, and which consumers also utilize when choosing whether or not to obtain supply service from an EGS.  Since the EDC’s retail generation and transmission rates may fluctuate during a year, such compensation shall be calculated by using the weighted average generation and transmission rates, with the weighting based on the rates in effect when the monthly excess generation actually was delivered by the customer-generator to the EDC.  If the transmission or generation rate designs incorporate time of use rates, the weighted average rates should reflect the rates in effect during the time that the customer-generator delivered its generation to the EDC.

Furthermore, this Commission believes that in interpreting the AEPS Act as amended by Act 35 of 2007, it is essential to capture the intent of Act 35 of 2007 by providing a reasonable value to customer‑generators to encourage and facilitate the deployment of renewable distributed resources.  These modifications should provide for the flexibility to enable customers to capture this value, and further to enable Pennsylvania to attract developers to the state for this purpose.
***

Accordingly, under sections 501 and 1501 of the Public Utility Code, 66 Pa. C.S. §§ 501 and 1501, section 204 of the Act of July 31, 1968, PL 769, No. 240, as amended, 45 P.S. § 1204, and the regulations promulgated thereunder at 1 Pa. Code §§ 7.1, 7.2 and 7.5, the Commission adopts the regulations at 52 Pa. Code § 75.1 et seq., as set forth in Annex A.
Annex A to the Commission’s Order modified the regulation at 52 Pa.Code § 75.13(d) as follows:
At the end of each billing period YEAR, the EDC shall compensate the customer‑generator for ANY EXCESS kilowatt-hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the billing period SAME YEAR at the EDC’s avoided cost of wholesale power PRICE‑TO‑COMPARE.



As modified by the Commission’s 2008 Order, 52 Pa.Code § 75.13(d) now provides that “[a]t the end of each year, the EDC shall compensate the customer-generator for any excess kilowatt-hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the same year at the EDC’s price to compare.”
Although the Commission Order discussed using a weighted average generation and transmission rate to calculate a customer-generator’s year-end compensation for excess generation, the regulation as approved by the Commission makes no mention of using a weighted average.  It simply provides that the EDC will compensate the customer-generator utilizing the EDC’s price-to-compare.  That is precisely what PECO did.  While I understand the complainant’s argument, no relief can be granted to the complainant in this case as it is clear that PECO followed the Commission’s regulations and therefore is entitled to judgment as a matter of law.  
Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa.Code § 5.21(d).  The public interest does not require a hearing in this case.  Clearly, PECO followed the Commission’s regulations when it determined the end-of-year compensation the complainant was entitled to receive for her excess generation and therefore is entitled to judgment as a matter of law. Consequently, a hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter of this proceeding.
2. Commission regulations provide for the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.
3. Judgment on the pleadings may be granted in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).
4. Commission regulations provide that at the end of each year, the EDC shall compensate the customer-generator for any excess kilowatt-hours generated by the customer-generator over the amount of kilowatt hours delivered by the EDC during the same year at the EDC’s price to compare.  52 Pa.Code § 75.13(d).
5. There are no genuine issues of material fact; PECO is entitled to judgment as a matter of law in this case.
6. The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That PECO Energy Company’s Motion for Judgment on the Pleadings seeking to dismiss the Complaint filed by Mari Jo Jensen at Docket No. F-2011-2270675 is granted;
2.
That the Complaint of Mari Jo Jensen against PECO Energy Company at Docket No. F-2011-2270675 is dismissed; and
3.
That the record at Docket No. F-2011-2270675 be marked closed.

Date:
      May 15, 2012     
___________________________________



Christopher P. Pell


Administrative Law Judge

� 	Those portions of the complainant’s statement of facts and requested relief that refer to offers of settlement made by PECO to the complainant during settlement discussions have been omitted pursuant to 52 Pa.Code § 5.231(d) which provides that “[o]ffers of settlement, of adjustment, or of procedure to be followed, and proposed stipulations not agreed to by every party, including proposals intended to resolve discovery disputes, will not be admissible in evidence against a counsel or party claiming the privilege.” 


� 	Regarding the date of filing, 52 Pa.Code § 1.11(a)(1) and (3) provides in pertinent part that “[w]henever a pleading, submittal or other document is required or permitted to be filed under this title or by statute, it will be deemed to be filed on . . . the date actually received in the office of the Secretary,” or “[o]n the date deposited in the United States Mail as shown by the United States Postal Service stamp on the envelope or noted on a United States Postal Service Form 3817 certificate of mailing.”


� 	As previously mentioned, the complainant filed her combined response to PECO’s New Matter and Motion for Judgment on the Pleadings on April 2, 2012, well after the December 16, 2011, deadline for filing a response to New Matter, and well after the March 22, 2012, deadline for filing a response to PECO’s Motion.  Consequently, complainant’s response will not be considered. 





� 	The Commission will not dismiss a pro se Complaint without first providing a hearing during which the pro se complainant can further explain his or her position and the factual basis for the Complaint.  Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Opinion and Order entered July 14, 1993).  However, in this case, the complainant provided a detailed explanation of the factual basis for her Complaint, as well as the relief sought, in her written Complaint.  The facts are uncontested, as PECO agreed that it used its price-to-compare instead of a weighted average price-to-compare when calculating the complainant’s year-end compensation for excess generation.  Clearly, this is a situation where “a hearing would not enable the Complainant to better explain his or her position or provide additional facts that would alter the inevitable conclusion that this Commission cannot provide the Complainant with the requested relief.”  Gassenheimer v. Metropolitan Edison Co., C-2010-2212621 (Opinion and Order entered June 13, 2011). 
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