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HISTORY OF THE PROCEEDING


On April 6, 2008, Robert J. Schugardt (“Schugardt” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Ironton Telephone Company (“Ironton” or “Respondent").  He alleged the following, among other things:  that he repeatedly contacted the Respondent to report that he did not have a dial tone; that after the Respondent repaired the telephone service the second time, there was static and intermittent dial tone interruptions; and that there was an altercation with the repairman.  The Complainant requested to have telephone service provided by Verizon Pennsylvania, Inc. (“Verizon”).  In addition, the Complainant requested that an exception be made since his residence is just outside of Verizon’s service territory.  


The Respondent, through its counsel, filed an Answer and New Matter with a Notice to Plead on May 1, 2008.  The Respondent admitted that telephone service was provided to the Complainant at (610) 799-3702 at 2557 Kirk Street, Slatington, PA.  The Respondent averred that the Complainant established telephone service with the Respondent on December 5, 1996, and terminated the service on February 29, 2008.  The Respondent admitted that the 

Complainant contacted the Respondent on November 13, 2007, December 18, 2007, December 28, 2007, January 8, 2008, and February 13, 2008, to report no dial tone.  The Respondent denied that the Complainant called and that a repairman was dispatched on the other dates listed in the complaint.  The Respondent admitted that repairs were made at the service address.  The Respondent stated that Verizon is not authorized to provide service at the Complainant’s service location.  In its New Matter, the Respondent provided the service history related to the Complainant’s account and provided an alternate account of the altercation.  


By notice dated August 14, 2008, a telephonic hearing was scheduled in this matter for September 17, 2008, at 10:00 a.m.



By prehearing order dated August 22, 2008, the undersigned changed the initial telephonic hearing to a telephonic prehearing conference.  Furthermore, the pro se Complainant was given another opportunity to respond to the Respondent’s New Matter.  


By corrected hearing notice dated September 3, 2008, the parties were notified that a telephonic prehearing conference in this case was scheduled for September 17, 2008, at 10:00 a.m.



On September 11, 2008, Adam D. Meshkov, Esquire, filed an entry of appearance and Answer to New Matter on behalf of the Complainant.


In the Answer to New Matter, the Complainant admitted that a repairman responded to his complaints of no dial tone on the dates in the new matter.  The Complainant denied the other allegations in the New Matter.



The telephonic prehearing conference was held on September 17, 2008, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The Complainant, Robert Schugardt, and his wife, Patricia Schugardt, appeared, along with their counsel, Mr. Meshkov.  Michael L. Swindler, Esquire, appeared on behalf of the Respondent, Ironton.  During the prehearing conference, counsel for the Complainant and the Respondent agreed to limit the complaint to the issue of whether or not the Complainant could receive telephone service from Verizon or another carrier (Tr. 8-11).  The Complainant’s counsel stated that the Complainant terminated his landline service with the Respondent in February 2008 (Tr. 9).  The Complainant’s counsel was given time to investigate whether RCN Telecom Services, Inc. (“RCN”) could provide landline service.  The Complainant’s counsel was directed to provide a status update and file a motion to join Verizon as an indispensable party, if necessary (Tr. 20-22).  
On October 17, 2008, the Complainant, through its counsel, filed Complainant’s Motion to Join Indispensable Parties (“Motion”), requesting that Verizon and RCN be added as indispensable parties to this action in order to determine if either could offer service to the Complainant.
On October 27, 2008, counsel for the Respondent filed a response to the complainant’s Motion to Join Indispensable Parties.  (The undersigned did not receive the response until December 2008.)  The Respondent did not oppose the Complainant’s request to join Verizon as a necessary party and took no position with regard to the Complainant’s request to join RCN as a necessary party.  However, the Respondent averred that “whether or not Verizon is able to provide telephone service to the Complainant’s residence is not dependent upon Ironton granting ‘permission’ to do so.”  In addition, the Respondent stated that RCN was granted authority to expand its CLEC authority to the public in the service territory of Ironton at Docket No. A-310554F0002AMC (Order entered October 26, 2007).

On April 7, 2009, Norman J. Kennard, Esquire, filed a withdrawal and notice of appearance, entering his appearance on behalf of the Respondent and withdrawing that of Michael L. Swindler, Esquire.



By Order dated December 27, 2011, the undersigned granted the Complainant’s Motion to Join Indispensable Parties and directed the Complainant to serve a copy of the complaint and all pleadings to date upon Verizon and RCN.  

By Order dated March 12, 2012, the undersigned noted that there was no evidence in the record that the Complainant has served the indispensable parties.  The Complainant was instructed to serve the indispensable parties on or before March 26, 2012, if he was interested in pursuing this complaint.  The Complainant was directed to send a copy of the cover letter to the Philadelphia Regional Office.  If the Complainant was not interested in pursuing this complaint, he was instructed to file a petition to withdraw.  



To date there has been no action.  Therefore, the record was closed on March 28, 2012.



The record consists of the pleadings and the 25 page transcript of the prehearing conference.

DISCUSSION


Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order and therefore bears the burden of proof.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  



By Order dated December 27, 2011, the undersigned granted the Complainant’s motion to join indispensable parties and directed the Complainant to serve a copy of the complaint and all pleadings to date upon Verizon and RCN.  

By Order dated March 12, 2012, the undersigned noted that there was no evidence in the record that the Complainant has served the indispensable parties.  Thus, the Complainant was instructed to serve the indispensable parties on or before March 26, 2012, if he was interested in pursuing this complaint.  The Complainant was directed to send a copy of the cover letter to the Philadelphia Regional Office.  If the Complainant was not interested in pursuing this complaint, he was instructed to file a petition to withdraw.  The parties were notified that the undersigned would assume that the Complainant is not interested in this complaint if the Complainant has not filed a petition to withdraw and has not served the indispensable parties by the deadline, and that the complaint would be dismissed. 


As of the date of this decision, the Complainant has neither filed a petition to withdraw, served the indispensable parties nor communicated with the Commission regarding his failure to comply with the December 27, 2011 and March 12, 2012 orders.  Therefore, the issue in this proceeding is whether the Complainant’s failure to comply with a Commission order warrants dismissal of the complaint. 



Failure to comply with a presiding officer's order directing an action to be taken can warrant the dismissal of a formal complaint.  Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Order entered July 31, 2006).  "An ALJ's Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing."  Id, citing, Treffinger v. PPL Electric Utilities Corp., C-2027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003), see also, Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).



The Complainant has failed to serve the indispensable parties or indicate that he is no longer interested in pursuing the complaint.  Since the March 12, 2012 order clearly states that failure to comply with the order will result in dismissal, the complaint should be dismissed.



The hearing cannot be held without the indispensable parties.

Section 703 Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  



Section 703(b) authorizes the commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  Holding a hearing is not in the public interest since the Complainant has failed to comply with the presiding officer’s orders and failed to demonstrate that he wants to pursue the complaint.  Consequently, the complaint is dismissed pursuant to 66 Pa.C.S. § 703(b) without a hearing.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa.C.S. § 703(b) 

ORDER

THEREFORE,
IT IS ORDERED:



1.
That the complaint filed by Robert J. Schugardt against Ironton Telephone Company at Docket C-2008-2035236 is dismissed in its entirety.



2.
That the record in this case be marked closed.

Dated:
April 20, 2012




_________________________________





Cynthia Williams Fordham






Administrative Law Judge
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