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HISTORY OF THE PROCEEDING



On October 1, 2009, Richard Ryan (complainant or Mr. Ryan) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania Inc. (Verizon PA or respondent).  The Complaint alleged that telephone wires owned by Verizon PA are attached to the length of the back wall of complainant’s home (the service address) and “degrade” the appearance of the property, that respondent originally requested $11,000 (later reduced to $5,500 after the filing of an informal complaint) to relocate the wires, that respondent refused to show complainant a copy of the easement that allowed placement of the wires and that despite the alleged easement, Verizon PA sent him a blank easement to sign.  As relief, complainant stated, “I want Verizon to apologize for lying and trying to deceive me.  I want Verizon to remove their telephone wires from the western façade of our home, and place them underground.  I want the façade of my home to be free of wires as are the other homes in Center City.  I do not want to receive a bill for this work.  I want the work done in a timely manner.”


On November 4, 2009, respondent filed an Answer and New Matter (Answer) admitting and denying the material averments of the Complaint as indicated.  Verizon PA admitted 

that it originally provided an estimated cost of $11,000 to relocate the facilities as requested by complainant, that the estimate was later reduced to $5,500 and that when it sent the proposed contract of $5,500, it included an aerial easement.  As New Matter, Verizon PA alleged that the service address was originally built in 1915 as a stable and was later used for commercial purposes; that Verizon PA, at the owner’s request in 1924, “placed the facilities that ran from underground to the side of the building pursuant to a right-of-way agreement that was common at the time;” and that in the early 1980s, at the owner’s request, Verizon PA replaced the original facilities and added additional facilities at the “exact same location on the side of the building.”  Verizon PA further asserted that the Commission lacks jurisdiction over private contractual disputes, allegations of trespass and the proper use of rights-of-way.
Also on November 4, 2009, Verizon PA separately filed Preliminary Objections, endorsed with a Notice to Plead, claiming that the Commission lacks jurisdiction to adjudicate whether the facilities at issue are located pursuant to a valid right-of-way agreement.
  Attached to the Preliminary Objections were several Commission decisions recognizing the Commission’s lack of jurisdiction over disputes that involve determinations of the validity of a right-of way:  Stefanoski v. Pennsylvania-American Water Co., Docket No. C-20078219, Commission Opinion and Order entered September 22, 2008; Perrige v. Metropolitan Edison Co., Docket No. C-00004110, Commission Opinion and Order entered July 11, 2003.
On November 9, 2009, complainant filed additional information (Amended Complaint) to supplement the Complaint, alleging that on November 2, 2009, in a telephone call from one of its attorneys, Verizon PA tried to “frighten” his wife by “declaring that this case should be moved to [the] Court of Common Pleas,” and that “highlights the fact that Verizon has been negotiating in bad faith and abusing both customer and the legal system set up to prevent this very kind of abuse.”
On November 17, 2009, complainant filed a response to both Verizon PA’s New Matter and the Preliminary Objection, in which he denied the existence of an easement, repeated that the facilities degrade the appearance of his home and asserted that “Verizon is lying to deceive” and that “Everything Verizon and its representative has said or written is in doubt.” 

By Motion Judge Assignment Notice dated November 24, 2009, the Preliminary Objection was assigned to Chief Administrative Law Judge Veronica A. Smith for resolution.  

On January 28, 2010, Chief Administrative Law Judge Smith denied the Preliminary Objection in an Order on Preliminary Objections (January 2010 Order).  While she recognized that the Commission is without jurisdiction to determine the scope or validity of an easement, she stated that it retains jurisdiction over the factual question of whether an easement exists.  The Order directed that a hearing be scheduled to “determine whether an easement exists giving Verizon PA the right to place its facilities [on] Complainant’s property, and whether Respondent has violated 66 Pa.C.S. § 1501 in its dealings with Complainant and/or his property.”  The service issue was identified in the Order:  “Complainant claims that Respondent has attempted to deceive and frighten Complainant and his wife and that presently Verizon PA has covered its facilities attached to Mr. Ryan’s property with a ‘garbage bag.’”
By Hearing Notice dated February 3, 2010, the matter was assigned to Administrative Law Judge Cynthia Williams Fordham and a hearing was scheduled for March 8, 2010.  Administrative Law Judge Fordham issued a Prehearing Order dated February 8, 2010, which directed the parties to comply with various procedural requirements and explained that the complainant bears the burden of proof to establish the allegations contained in the Complaint.

On February 22, 2010, Verizon PA filed a Motion to Vacate the Order on Respondent’s Preliminary Objections Issued by the Chief Administrative Law Judge on January 28, 2010 (Motion to Vacate).  Verizon PA asserted that the January 2010 Order should be vacated for two reasons:  First, the Order accepted Mr. Ryan’s characterization of Verizon PA’s conduct (that it threatened and tried to frighten complainant’s wife) as a fact, specifically stated that Verizon PA “does not address these claims in its Preliminary Objections” and used that as a basis for denying the Preliminary Objection.  Second, Verizon PA was never served with the additional allegations and therefore had no opportunity to respond to them.  For both of these reasons, Verizon PA asserted that its due process rights had been violated.  In addition, respondent requested that the March 8, 2010, hearing be continued and that the matter be referred to mediation.
On February 24, 2010, complainant submitted subpoena applications for three Verizon PA witnesses.  Also on February 24, 2010, complainant submitted a Response to the Motion to Vacate, in which he asserted that the motion was untimely and should be denied, that respondent had not been prejudiced or denied due process, that the Motion to Vacate was “nothing more than a delaying tactic” and that the request that the matter be referred for mediation was “disingenuous, given the fact that for a year respondent has claimed that it has an easement.”
On March 1, 2010, Robert C. Cohen, Esq., entered his appearance on behalf of Mr. Ryan.

On March 4, 2010, Administrative Law Judge Fordham issued Prehearing Order #2, which converted the hearing scheduled for March 8, 2010, to a telephonic prehearing conference and directed the parties to comply with various procedural requirements.  
The prehearing conference was held as scheduled on March 8, 2010, before Administrative Law Judge Fordham.  Both parties participated through counsel.  Various procedural items were addressed.
On March 12, 2010, Verizon PA filed Objections to Complainant’s Request for Subpoenas of Witnesses.  While Verizon PA did not object to providing witnesses to testify to the appropriate issues raised in the proceeding, it asserted that various document requests represented an impermissible attempt to broaden the scope of the proceeding.  It also noted that the subpoena application was premature, as no ruling had been made on the outstanding Motion to Vacate, and that to issue a subpoena for Philip J. Wood, Jr. (Verizon PA’s Director of Regulatory Affairs) would be a waste of the Commission and parties’ resources as other witnesses with more detailed knowledge will be presented.

On March 12, 2010, complainant’s Motion to Compel Answers to Interrogatories (Motion to Compel) was served on respondent and the presiding officer, but not filed with the Commission.  
On March 12, 2010, Administrative Law Judge Fordham issued Prehearing Order #3 Granting Motion to Vacate.  In that Order, she found that respondent’s due process rights had been violated, vacated the January 28, 2010 Order and directed respondent Verizon PA to reply to the Amended Complaint within 20 days.  She ordered that a hearing be scheduled as complainant had opposed the request for mediation. 



On April 1, 2010, pursuant to Prehearing Order #3, respondent Verizon PA filed an Answer and New Matter to the Amended Complaint (2010 Answer).  Respondent responded to Part 1 of the Amended Complaint by admitting that its facilities are attached to the western wall of complainant’s home, denying that those facilities degrade the appearance of the property, admitting that it had originally quoted complainant a cost of $11,000 to relocate the wires, asserting that it was authorized by tariff to charge for facility relocation, denying complainant’s description of the conversation his wife allegedly had with Verizon PA personnel, admitting that it sent a revised quote of $5,500 to the customer with a new easement form, denying that it “dissembles and lies to the Commission” and denying complainant’s statement that “every mistake or error on their part is seen as an opportunity to profit.”  With respect to Part 2 of the Amended Complaint, Verizon PA admitted that its counsel, “as a courtesy and to explore settlement,” spoke to complainant’s wife, Diane Burko, as complainant was unavailable, and explained, in response to Ms. Burko’s question, that the basis for Verizon PA’s Preliminary Objection was that the Commission did not have jurisdiction to adjudicate the existence of an easement and that the civil court system is where such issues are addressed.  Verizon PA stated that “At no time, however, did Verizon PA’s counsel threaten complainant’s wife or suggest that complainant could not obtain justice without an attorney.  Indeed, the conversation was friendly and cordial, and settlement was discussed.”  As New Matter, Verizon PA again alleged that the service address was originally built in 1915 as a stable and was later used for commercial purposes; that Verizon PA , at the owner’s request in 1924, “placed the facilities that ran from underground to the side of the building pursuant to a right-of-way agreement that was common at the time;” and that in the early 1980s, at the owner’s request, Verizon PA replaced the original facilities and added additional facilities at the “exact same location on the side of the building.”  Verizon PA further asserted that the Commission lacks jurisdiction over private contractual disputes, allegations of trespass and the proper use of rights-of-way.

Also on April 1, 2010, Verizon PA separately filed Preliminary Objections to Partially Dismiss the Amended Complaint of Richard Ryan (2010 Preliminary Objections) endorsed with a Notice to Plead, seeking dismissal of that part of the Complaint addressed to whether Verizon PA has a valid legal right to have its facilities located on complainant’s house, as that issue is outside the Commission’s jurisdiction.   
On April 20, 2010, complainant filed an Answer to the 2010 Preliminary Objections, describing the two issues presented by the Complaint:  “(1) Respondent had no easement, despite its contrary claim; (2) Respondent violated its duty of service to complainant by lying, dissembling and dealing unfairly and duplicitously with complainant.”  Complainant requested as additional relief that Verizon PA “apologize to him for lying to him, attempting to mislead him and dealing with him in a duplicitous manner, which continues unabated and with additional severity in its most recent pleadings  . . .”  Complainant denied that the facilities were in place since 1924, asserting that at some point they were underground, and further stated that the 1924 permission was revocable by its terms, that there was a second 1924 document (a license agreement) that Verizon PA had not attached to its Preliminary Objection, that Verizon PA has covered the wires with “a garbage bag,” that Verizon PA is “showing its true arrogance and deceit,” and that the Commission has jurisdiction “over the existence of any license, right of way, easement or permission . . .”  Attached to the Answer were the 1924 documents and several photographs.  
Complainant on April 26, 2010, filed a Reply to Verizon PA’s 2010 New Matter, denying the material allegations and asserting that the property was built in 1904 “for carriages and wagons as well as horses” and was used for commercial purposes until 2006, when it was purchased by complainant and his wife for use as a residence, artist studio and garage.  Complainant further asserted that the 1924 permission  (a separate document from the 1924 document presented by Verizon PA) was unsigned, revocable by either party and requires Verizon PA to relocate the facilities “should they interfere with repairs or alterations on said premises” and that the facilities in question provide service not only to complainant but to “at least 20 remote, non-adjacent, locations throughout the area,” and that the facilities have been covered with a garbage bag” since at least November 2006 to the present.  Attached to the Answer were the two 1924 documents, and several photographs.  
On March 21, 2011, Administrative Law Judge Fordham issued Order #4 granting Verizon PA’s Preliminary Objection to Partially Dismiss the Amended Complaint and Addressing Outstanding Discovery Disputes” (Prehearing Order #4).  Administrative Law Judge Fordham granted Verizon PA’s 2010 Preliminary Objection and ordered that “the issue regarding the validity of the easement is dismissed,” stating that “A review of the decisions relating to easements and the Commission’s jurisdiction show that the Commission cannot interpret documents produced by the parties to determine the validity of the easement or whether it has been revoked.  The Court of Common Pleas, rather than the Commission, has jurisdiction over substantive property disputes.”  Prehearing Order #4 at 8.  Administrative Law Judge Fordham directed that a hearing be held on the issue of whether respondent provided reasonable service, and allowed the parties an opportunity to resume discovery in light of the ruling on the 2010 Preliminary Objection.
By Hearing Notice dated March 21, 2011, a hearing was scheduled for May 10, 2011.  By letter dated April 4, 2011, complainant requested that the hearing be continued and rescheduled to a date after May 15, 2011; respondent Verizon PA did not oppose the request.  

On April 29, 2011, Verizon PA filed a Petition for Issuance of a Protective Order pursuant to 52 Pa.Code §§ 5.423 and 63.131-137.  Complainant did not object to the Petition.
On May 5, 2011, Administrative Law Judge Fordham issued Order #5 and Order Granting Petition for a Protective Order (Prehearing Order #5), in which she granted both the request for a continuance and the Petition for Issuance of a Protective Order.  She issued the Protective Order on May 5, 2011. 

On June 6, 2011, complainant filed a Motion to Compel Answers to Interrogatories and Production of Documents (Motion to Compel).  The First Amended Interrogatories, which were propounded on April 13, 2011, were attached as Exhibit A.

On June 13, 2011, respondent filed an Answer to the Motion to Compel.  
The hearing scheduled for May 10, 2011 was cancelled and rescheduled for September 26, 2011, by Hearing Cancellation/Reschedule Notice dated July 28, 2011.
On August 22, 2011, complainant filed Third Request for Production of Documents. 

On September 16, 2011, Administrative Law Judge Fordham Issued Order #6 Denying the Complainant’s Motion to Compel (Prehearing Order #6), in which she found that the Motion to Compel had been untimely filed and therefore the discovery requests were deemed withdrawn pursuant to 52 Pa.Code § 5.342(g)(1).  She also denied the Motion to Compel on the merits, finding that the discovery sought was irrelevant, was not reasonably calculated to lead to admissible evidence relevant to the scope of the proceeding, involved confidential information and “imposes undue burden, annoyance and expense.” 
Complainant filed a Supplemental Motion to Compel Third Request for Production of Documents (Supplemental Motion to Compel) on September 16, 2011 (not received by Administrative Law Judge Fordham until September 19, 2011).  Verizon PA filed an Answer to the Supplemental Motion to Compel on September 19, 2011.
By Order #7 Denying the Complainant’s Motion to Compel dated September 23, 2011 (Prehearing Order #7), Administrative Law Judge Fordham denied the Supplemental Motion to Compel, finding that the request for the production of documents relating to complainant’s cellular telephone service was outside the scope of the Complaint, and that the Commission does not have jurisdiction over cellular service (which is not provided by respondent Verizon PA but by a separate Verizon entity).

The evidentiary hearing was held as scheduled on September 29, 2011, before Administrative Law Judge Fordham.  Both parties participated through counsel.  Complainant was represented by Robert C. Cohen, Esq., and Verizon PA by William E. Lehman, Esq.  Complainant presented two witnesses:  himself and his wife, Diane Burko.  They sponsored 16 exhibits, 7 of which were admitted into the record.  Verizon PA presented the testimony of Jim Hawkins, who at the time of the hearing was retired but previously was employed by Verizon PA as a network engineer and Brian Magee, who is employed by Verizon PA as the engineering manager for the City of Philadelphia and the State of Delaware, BRCC manager for service orders in eastern Pennsylvania and Delaware and emergency preparedness coordinator.  They sponsored three exhibits, all of which were admitted into the record.
By Hearing Change Notice dated February 7, 2012, the case was reassigned to me.  By Notice dated February 22, 2012, a further prehearing/status conference was scheduled for March 14, 2012.  
That further conference was held as scheduled.  Both parties, represented by counsel, participated.  Having reviewed the record, I urged the parties to consider settling the case.  Verizon PA agreed to make two further offers to complainant, who requested time to consider the offers.
I was informed by complainant’s counsel on April 1, 2012, that the parties were unable to settle.  
The record, which will close as of the date of this Initial Decision, consists of complainant Exhs. C-2, C-5, C-6, C-7, C-10, C-12 and C-14, Verizon PA Exhs. 1, 2 and 3 and the transcript (229 pages in total) of the testimony presented at the hearing held September 26, 2011.
As explained in more detail below, the Complaint must be denied as complainant failed to sustain his burden of establishing that Verizon PA violated its tariff, the Public Utility Code, or a Commission order or regulation.  In fact, the record is clear that Verizon PA provided exemplary service to complainant.  The record is also clear that if complainant wants Verizon PA to remove, rearrange or relocate any of its facilities, then costs should be assessed as required by Verizon PA’s tariff.  
FINDINGS OF FACT

1.
The complainant in this case is Richard Ryan, who with his wife (Diane Burko) lives at 310 South Juniper Street, Philadelphia, PA (the service address).

2.
The respondent in this case is Verizon Pennsylvania Inc., which since September 2006 has provided residential telephone service to complainant and his wife at the service address.  Tr. 9.

3.
Verizon PA provides service through a cable attached to the rear wall of the property.  There is a parallel cable owned by Comcast.  Tr. 120.
4.
The cable was originally attached to the rear wall of the service address in 1924.  It was attached to the wall of the property in 2006, when complainant and his wife purchased the property.  Tr. 84.
5.
Complainant and his wife want the cable removed and placed underground because it “degrades the appearance of our home” and interferes with planned renovations.  Amended Complaint; Tr. 109, 115.
6.
Verizon PA is permitted to charge customers for relocation or rearrangement of facilities.  Verizon PA’s tariff, Tariff Telephone-Pa.P.U.C. No. 1, Section 9(B)(2)(a)(2) and (5), provides, “Where a customer requests or a governmental authority requires that existing facilities be changed to another type of construction, the customer shall be charged an amount based on the costs of the new construction and the removal of the old, if such removal is required” and “Any rearrangement or changes involving relocation, removal or replacement of existing cable or wire facilities, either within or outside of buildings . . . made to meet the requirements of the customer, other than requirements for the installation of additional facilities,  or the requirements for changing the location of station equipment or station wiring, the charges for which are specified in Sections 22A and 22B of this Tariff, are charged to the customer at cost.”  Tr. 159; Verizon PA Exh. 3.
7.
It is standard Verizon PA practice that in cases involving facility work, the property owner signs a letter of agreement, pays the calculated estimated cost in advance and then is either charged or refunded the difference between the actual and estimated costs.  Tr. 123. 

8.
In June 2009, complainant requested that Verizon PA relocate the cable on the rear wall of his house.  Meeting with complainant and his wife on June 30, 2009, Verizon PA witness Hawkins (who was then the Verizon PA network engineer in Philadelphia) developed “a scenario” to accommodate their request that the Verizon PA cabling “be mounted as high as possible on their property in the back.”  Complainants were informed that there would be a charge for the work.  Tr. 119.
9.
After meeting with complainant and his wife, Mr. Hawkins drew up a letter of agreement, priced out the job for an aerial relocation and the next day hand-carried the documents to complainant to accommodate their request that the matter be expedited.  The estimated cost for the job was $9,288.  Tr. 121-22; Exh. C-6.
10.
After receiving the June 30, 2009 documents, complainant requested that the cable be placed underground.  Mr. Hawkins met with complainant and his wife at the property on July 1, 2009, explained that the work would be different from that described in the first proposal, and informed them that he would provide another proposal based on their revised request.  Tr. 123-24. 
11.
Based on the new request made by complainant and his wife, Mr. Hawkins prepared a new proposal, which he also hand-delivered to the service address.  The estimated cost for the job was $11,498.  Tr. 124-25; Verizon PA Exh. 1.  
12.
Upon receipt of the second proposal, complainant contacted Mr. Hawkins to complain about the estimated cost of the project; Mr. Hawkins referred the matter to his supervisor, Brian Magee.  Tr. 127.

13.
In response to complainant’s complaint, Mr. Hawkins and Mr. Magee visited the service address on July 16, 2009.  After discussions with Mr. Magee, on July 20, 2009, Mr. Hawkins prepared a third proposal (underground) for the project, this time on a fixed cost basis.  The negotiated price for the job was $5,500.  Tr. 128-29, 160; Verizon PA Exh. 2.

14.
A standard right-of-way aerial grant was included with the July 20, 2009 proposal, along with a sketch of the facilities.  This was to accommodate the aerial placement of the terminal box, which would be attached to complainant’s wall with a bracket.  Tr. 131, 164.

15.
The difference in cost between the second (July 1, 2009) and third (July 20, 2009) cost proposals was the result of complainant and his wife agreeing to assume the responsibility of having the sidewalk opened and restored and to restore the wall, so that Verizon PA would only have to lay the pipe in the ground.  Tr. 144, 161, 163.  
16.
The Verizon PA facilities at the service location include a terminal box.  The terminal box is designed to have a cover, usually aluminum, which was removed, perhaps stolen for the aluminum.  Tr. 152, 165.
17.
Verizon PA technicians use polyethylene tarps to cover uncovered terminal boxes.  It is not possible to replace only the cover; the entire terminal box would have to be replaced.  When service is affected, terminal boxes are replaced, since it is not possible to replace only the cover.  Tr. 153, 165, 165.
18.
The use of polyethylene tarps to cover uncovered terminal boxes is not service affecting.  Complainant’s “service is working perfectly from the terminal,” so there is no operational need to replace the terminal box.  Tr. 166, 169.
19.
Had Verizon PA replaced the terminal box during the pendency of this proceeding, it would have entailed placing a slightly larger box in the exact same location; Mr. Magee was afraid it would upset complainant and “inflame the whole matter.”  Tr. 170.

DISCUSSION


The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As Mr. Ryan is the party seeking affirmative relief from the Commission, he bears the burden of proof in this proceeding.  66 Pa.C.S.A. § 332(a).  

To satisfy this burden, complainant must establish that respondent was responsible for the problem alleged in his Complaint through a violation of the tariff, the Public Utility Code, or a regulation or order of the Commission.  66 Pa.C.S.A. § 701; Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  Mill v. Pennsylvania Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Trans. Corp. v. Pennsylvania Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pennsylvania Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

When a complainant fails to prove that the respondent public utility has done or failed to do an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.  West Penn Power Co. v. Pennsylvania Pub. Util. Comm’n, 478 A.2d 947 (Pa. Cmwlth. 1984).

The issues are simple in this proceeding.  Since complainant purchased the service address in 2006, Verizon PA has provided service to him through a cable attached to the rear wall of the property.  There is a parallel cable owned by Comcast.  The Verizon PA cable was originally installed in 1924, and was in place when complainant purchased the property.
  Now, in order to further renovate the property and because he feels the cable “degrades” the appearance of the property, complainant wants the cable removed but is unwilling to pay the associated cost required by Verizon PA’s tariff.  Complainant’s position is that Verizon PA has no legal right to have the cable there (an issue which has been established as being outside the Commission’s jurisdiction), and that the service provided by Verizon PA in response to his request for the removal/relocation constitutes inadequate service, specifically that “Respondent violated its duty of service to complainant by lying, dissembling and dealing unfairly and duplicitously with complainant.”  In addition to removing/relocating the cable and associated terminal box, complainant requested as additional relief that Verizon PA apologize to him for “lying to him, attempting to mislead him and dealing with him in a duplicitous manner, which continues unabated and with additional severity in its most recent pleadings. . . .”  In addition, complainant contends that the use of a polyethylene cover for the terminal box constitutes inadequate service. 
It has long been recognized that as a matter of fundamental fairness, a customer may be required to participate in the cost of a facility improvement (including line extensions, relocations or rearrangements), when that customer is the primary beneficiary of that improvement.  See, Lynch v. Pennsylvania Pub. Util. Comm’n, 594 A.2d 816 (Pa. Cmwlth. 1991).  To order otherwise would be to benefit one customer at the expense of the others forced to bear the cost.  This is the basis for the particular tariff section identified in this proceeding as Verizon PA Exh. 3, which allows Verizon PA to charge customers for relocation or rearrangement of facilities.  Verizon PA’s tariff, Tariff Telephone – Pa.P.U.C. No. 1, Section 9(B)(2)(a)(2) and (5), provides, “Where a customer requests or a governmental authority requires that existing facilities be changed to another type of construction, the customer shall be charged an amount based on the costs of the new construction and the removal of the old, if such removal is required” and “Any rearrangement or changes involving relocation, removal or replacement of existing cable or wire facilities, either within or outside of buildings . . . made to meet the requirements of the customer, other than requirements for the installation of additional facilities,  or the requirements for changing the location of station equipment or station wiring, the charges for which are specified in Sections 22A and 22B of this Tariff, are charged to the customer at cost.”  

Tariffs which have been approved by the Commission have the force and effect of law, and are binding on the customer as well as the utility.
  Pennsylvania Elec. Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281, 284 (Pa. Cmwlth.1995).  
The present case is identical to Lynch, and falls within the parameters of Tariff Section 9 as quoted above.  The existing facilities were in place when complainant purchased the property, are capable of providing reasonable and adequate service and do not represent any sort of hazard.  The reason for the requested removal advanced by complainant – that the cable degrades the appearance of his house and interferes with the planned renovations – clearly benefits only him and his wife, and therefore it is just and reasonable that they bear any associated costs.  

The situation is similar with respect to the terminal box.  Complainant objects to it being covered with a “garbage bag,” the term he and his counsel used repeatedly.  The uncontroverted evidence establishes that the cover was removed (probably stolen or vandalized) at some point, that replacement covers are not available for this type of terminal, that it is Verizon PA’s practice to cover these terminal boxes with polyethylene tarps unless some type of service-affecting problem exists (which it does not in this case), in which case the terminal may be replaced.  The use of the tarpaulin may offend complainant’s aesthetic sensibilities, but Mr. Magee testified without contradiction that complainant’s service is working “perfectly” from the terminal: “Well, it’s not a service-affecting issue.  The terminal is fine.  It worked.  The service is working perfectly from the terminal.”  (Tr. 169).  There is therefore no reason, from an operational standpoint, why Verizon PA’s other customers should pay to have the terminal box replaced simply because complainant does not like the look of the plastic.
Another allegation relating to the terminal box is the claim that it is somehow unfair and a violation of the Public Utility Code
 that it is placed upon complainant’s property when it is used to provide service to other customers as well as complainant.  No legal basis was cited for this proposition and, in fact, none exists.  Complainant is receiving the same quality of telephone service as other customers – it is often the case that facilities used to serve multiple customers (such as poles and meters) are placed on other customers’ property.  See, Williamson v Duquesne Light Co., Docket No. C-2009-2138578, Commission Opinion and Order entered February 10, 2011; Severn v. Pennsylvania-American Water Co., Docket No. C-2009-2127186, Commission Final Order entered September 8, 2010.  

Aside from the facilities issues, complainant’s position is that Verizon PA has rendered inadequate service “by lying, dissembling and dealing unfairly and duplicitously with complainant.”  Specifically, complainant based this assertion on (1) the multiple proposals presented by Verizon PA, including the aerial grant (which complainant asserts shows that Verizon PA was lying about having a valid easement, Tr. 40, 43); and (2) a telephone call from one of Verizon PA’s attorneys to Ms. Burko after the filing of the formal Complaint, that complainant claims was made to “frighten” his wife by “declaring that this case should be moved to [the] Court of Common Pleas,” and that “highlights the fact that Verizon has been negotiating in bad faith and abusing both customer and the legal system set up to prevent this very kind of abuse.” 
The record is clear that Verizon PA rendered exemplary service to complainant and his wife when and after they requested that the facilities be removed or relocated.  Verizon PA responded quickly, courteously and professionally to each request, making three separate visits to the service address, even to the point of hand-carrying each of the successive proposals to accommodate complainant’s request that the process be expedited.  The basis for the different quotes provided was obvious – the first ($9,288 on June 30, 2009) was based on the complainant’s request that the cable be aerially mounted; the second ($11,498 on July 1, 2009), was based on complainant’s request that the cable be placed underground and the third ($5,500 on July 20, 2009) incorporated complainant’s agreement to assume the responsibility of having the sidewalk opened and restored and to restore the wall, so that Verizon PA would only have to lay the pipe in the ground.  As is clear from Mr. Magee’s testimony, the third proposal was substantially less than the first two because he tried to lower the cost as much as possible and present it as a fixed-cost proposal because he had been greatly impressed with the work that had been done on the house by complainant and his wife.  (“[The tone of the meeting] was good.  I was impressed, you know, just the home.  I thought it was beautiful.  Ms. Burko was very nice to me.  Mr. Ryan was nice to me.”  Tr. 162).
Although complainant and his wife ascribed the varying proposals to Verizon PA’s alleged bad faith,
 the basis for each proposal, as well as the requirement for payment, was explained each time to them.  Both Mr. Ryan and Ms. Burko are obviously capable of understanding why each proposal was different.  As he and his attorney established on the record, Mr. Ryan has a graduate degree in landscape architecture, has worked for architecture firms in Pennsylvania (including Philadelphia), New York and Virginia and has overseen the construction of two residences.  He stated:  “My professional strengths are in construction and legalization.”  Tr. 63.  Ms. Burko is a “renowned, honor-winning artist” (Tr. 108) and a former member of the Mayor’s Art Commission.  (Tr. 107).  
It is not clear whether complainant withdrew the issue of the telephone call made by one of Verizon PA’s attorneys (Todd Stewart, Esq.) in an attempt to resolve the case.  While Ms. Burko did provide limited testimony (because settlement discussions, of course, are confidential), it was not addressed at all in Mr. Cohen’s summation.  (Tr. 183-90).  To the extent that it is still an issue, however, there is no evidence whatsoever, much less the quantum of evidence necessary to support a finding that it constitutes inadequate service.  Not only was such a call not improper, it is expected that utilities will reach out to complainants.  For example, Prehearing Order #1, dated February 8, 2010, expressly states that “The Commission’s policy is to promote settlements,” citing 52 Pa.Code § 5.231(a).  There is no evidence that Mr. Stewart was abusive or threatening, or lied to Ms. Burko.  He simply, in response to her question, correctly informed her that the Commission lacks jurisdiction to determine whether Verizon PA has a valid legal right to have its facilities located on complainant’s house, and that the proper forum for such issues is the civil court system.  
Far from demonstrating that Verizon PA “has been abusing the system,” as alleged by complainant in his Amended Complaint, the record establishes that Verizon PA has acted responsibly and appropriately in its conduct of this proceeding.  It made a number of settlement offers (refused by complainant), requested mediation (refused by complainant), attempted to resolve discovery disputes without the necessity of filing motions to compel and complied with appropriate discovery requests.
In conclusion, the instant Complaint must be denied for complainant’s failure to sustain his burden of establishing that Verizon PA has violated the Public Utility Code, its tariff or any order or regulation of the Commission.  The existing facilities may not be aesthetically pleasing to complainant, but they were in place when complainant purchased the service address, are adequate to provide service and do not represent a hazard.  The same is true with respect to the polyethylene tarpaulin covering the terminal box – service from the terminal is working perfectly, and there is no reason why the company’s other customers should have to assume the costs of replacing the terminal, simply because the plastic offends Mr. Ryan’s aesthetic sensitivities.  Therefore, if complainant wishes to have either the cable or the terminal box relocated or removed, he must assume the cost as required by Tariff Telephone – Pa.P.U.C. No. 1, Section 9(B)(2)(a)(2) and (5).  Further, complainant failed to establish that the service provided by Verizon PA in connection with and after the requests for relocation/removal violated 66 Pa.C.S.A. § 1501.  There is no evidence whatsoever that Verizon PA engaged in “lying, dissembling and dealing unfairly and duplicitously with complainant,” as alleged.  Indeed, Verizon PA’s dealings and communications with complainant, both before and during the pendency of this litigation, have been exemplary and Verizon PA should be commended, not censured.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter in this proceeding.

2.
Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon complainant.

3.
Complainant must show that respondent utility is responsible or accountable for the problem described in the complaint.  Such a showing must be by a preponderance of the evidence, and any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.



4.
When a complainant fails to prove that the respondent public utility has done or failed to do an act or thing in violation of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission, the Commission does not have the authority to require any action by the utility nor to impose a civil penalty upon the utility.  

5.
Complainant has failed to sustain his burden of proof.

6.
Complainant did not prove that respondent public utility violated any provision of its tariff or the Public Utility Code, or any regulation or order promulgated by the Commission.

ORDER

THEREFORE,

IT IS ORDERED 

1.
That the Complaint filed by Richard Ryan against Verizon Pennsylvania Inc. at Docket No. C-2009-2135745 is denied; and

2.
That the record at Docket No. C-2009-2135745 be marked closed.

	Date:
	May 22, 2012
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


� 	Although the pleading was captioned “Preliminary Objections,” only one objection was presented.


� 	As explained in Prehearing Order #6, after an unsuccessful attempt to resolve the issue with complainant’s counsel, Verizon PA timely served objections to First Amended Interrogatories 1, 2, 3, 4, 5, 6 and 7, and to First Amended Request for Documents 1, 2, 3, 4 and 4 (2nd) on April 25, 2011.  





� 	Even if Mr. Ryan did not notice the cable when he purchased the property in 2006 (Tr. 84), the record establishes that it was there at the time of purchase and not installed thereafter.  


� 	A tariff is defined in the Public Utility Code, 66 Pa.C.S.A.  § 102, as “All schedules of rates, all rules, regulations, practices, or contracts involving any rate or rates, including contracts for interchange of service, and, in the case of a common carrier, schedules showing the method of distribution of the facilities of such common carrier.”


� 	Section 1501 of the Public Utility Code, 66 Pa.C.S.A. § 1501, requires Verizon PA to provide “. . . adequate, efficient, safe, and reasonable service and facilities . . .”


� 	For example, Ms. Burko stated at Tr. 109-10:  “But all we’ve been trying to show you is that each step of the way, they tell us one thing, they tell us another.  They say $11,000.  Then, as soon as we go oh, the PUC maybe they can help us, then they came back and they said $5,500.  It was the same job.  Clearly, that’s an unreasonable position.  If it’s the same thing you’re doing, why do you change the price?  They changed the price because we went to the PUC.”  





