BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Kathleen Fortin					:
[bookmark: _GoBack]							:
v.						:		F-2011-2274328
							:
PPL Electric Utilities Corp.	:



INITIAL DECISION


Before
Elizabeth H. Barnes
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On November 16, 2011, Kathleen Fortin (Complainant) filed a complaint against PPL Electric Utilities Corp. (PPL or Respondent).[footnoteRef:1]  On November 23, 2011 the complaint was served upon Respondent which timely filed an Answer on December 13, 2011.   [1: 	This is a timely appeal of BCS Case No. 2880974.] 


		Complainant contends there are incorrect charges on her electric bill.  Specifically, Complainant claims PPL over charged her twice from September 2005 through September 2008 and from December 2010 through February 2011.  During these two time periods, Complainant claims that she was charged more than $1,700 in non-residential rates.  She questions how her electric bill went from under $300 to $1,700 for a period of 30 days.  Complainant requests lower payments and reimbursement from PPL for the overcharges.

		PPL denies there are any incorrect charges currently on Complainant’s bill.  PPL admits that Complainant was billed on a GID-non-residential rate from September 2, 2005 through September 2008.  However, when this error was discovered, PPL rebilled Complainant on an RSO rate and credited her account in the amount of $1,043.52.  This credit was placed towards a past due balance of $351.33 and instead of giving the customer a reimbursement check, the remaining credit was applied to the customer’s budget billing balance, giving her a budget credit of $649.88.  Due to the credit, the customer’s budget amount was changed from $305 to $150.  On September 18, 2009, Complainant contacted PPL to discuss how her credit was applied and was concerned her budget bill amount could increase in the future.  On September 30, 2008, PPL removed Complainant from budget billing on her request.  After the budget credit was applied to her then balance of $147.74, the customer was refunded $475.25.  PPL denies Complainant’s current bills are inaccurate. 

		A hearing was held on March 19, 2012.  Complainant testified on her own behalf and presented one exhibit.  Marybeth Kashuba and Bill Stoffregen testified for PPL.  PPL presented six exhibits that were admitted into the record.  The record closed on March 19, 2012.  This matter is ripe for a decision. 

FINDINGS OF FACT

1.	Complainant is Kathleen Fortin, who resides with three adult relatives (2 sons and a grandson) at 114 Water Street, New Philadelphia, PA 17959 (service residence).  N.T. 6-15. 

2.	Complainant began receiving service from PPL in September, 1995 and her bill seemed quite high.  N.T. 6.

3.	Complainant called and complained to PPL about high bills approximately 100 times over the period of two years.  N.T. 7.

4.	In 2008, a PPL representative walked through Complainant’s residence and remarked that PPL had been charging her commercial medical rates because the service address had been an eye doctor’s office.  He stated he hoped she would receive some money back.  N.T. 7.
5.	PPL sent Complainant a letter on September 16, 2008 apologizing that it had been charging her the wrong rate.  PPL credited Complainant’s account $1,043.52.  N.T. 7-8.  Complainant’s Exhibit 1.

6.	Complainant told PPL in September, 2008 that she wanted to be taken off of budget billing because she could use the credit money.  N.T. 8.

7.	Complainant claims that in September, 2008, she over-drafted from her checking account and incurred an overdraft fee of $35 because she did an electronic payment to PPL and PPL automatically withdrew an electronic payment from Complainant’s personal checking account in the amount of approximately $378 when Complainant had also paid that amount by personal check.  N.T. 9-10, 19-20.

8.	Complainant seeks a Commission ordered payment arrangement less than the budget billing amount of $404 per month.   N.T. 11.

9.	Complainant is unemployed and disabled.  She receives a widow pension in the gross amount of $978 per month.  N.T. 12, 20.

10.	Complainant’s youngest son resides with Complainant, is 44 years old, and receives $160 per month from the State for medical assistance.  Complainant’s son suffers from some health issues including lung, intestinal, and liver problems.  He uses a breathing machine while he sleeps.  N.T. 13.

11.	Complainant’s older son is 50 years old, resides with Complainant and earns $1,472 per month in gross income.  N.T. 14.  This son also suffers from some medical issues and requires the use of a breathing machine at nighttime.  N.T. 14.

12.	Complainant’s 22 year old grandson lives at the service residence, and works part time earning approximately $1,000 per month.  N.T. 15, 21. 

13.	 A medical certification was filed in June, 2011.  N.T. 15-16.

14.	Complainant claims that although she has electric heat, she does not use it.  N.T. 16-17.  She claims her youngest son found an electric heating unit under a cabinet in the cellar and shut it off several years ago.  N.T. 17.

15.	Complainant claims PPL conducted an investigation into her high bill claim but she disputes that her bills are high because of electric heat, as she claims she turned off electric heat and does not use it other than for her electric hot water heater.  N.T. 18.

16.	On September 11, 2008, PPL’s representative verified that the service address does not qualify for a non-residential rate.  Accordingly, PPL issued the letter dated September 16, 2008 to Complainant explaining that a credit adjustment of $1,043.52 would be applied to her account.  Part of the credit adjustment was used to pay off her previous account balance of $351.33.  The leftover credit was applied to her budget balance so her budget amount could be reduced to $150.  The letter explained that if Complainant preferred to have the credit adjustment amount refunded, her budget amount monthly would be approximately $265.  Respondent’s Exhibit 5; N.T. 25-30.

17.	On September 30, 2008, Complainant contacted PPL and requested removal from the budget so her credit would be refunded to her.  N.T. 31.

18.	PPL took $221.89 from the $694.88 credit and applied it to an outstanding bill of $221.89 first before issuing a refund check to Complainant in the amount of $475.25 on or about September 30, 2008.  Respondent’s Exhibit 1; N.T. 31.

19.	Bill Stoffregen, a customer contact representative with PPL, testified that  he performed a high bill investigation regarding Complainant’s claim on February 7, 2011.  N.T. 38.
20.	Before Mr. Stoffregen arrived on February 7, 2011, he spoke with Complainant on January 31, 2011, and asked her to turn off everything electric in the house including the refrigerator, appliances, lights, etc.  N.T. 39.

21.	Mr. Stoffregen’s report is fairly accurate in that he did not know about or account for medical machinery in the house, and now knows there was an oxygen concentrator in the house.  N.T. 39.

22.	Mr. Stoffregen estimated the domestic use of electricity in the house was about 93 kilowatt hours per day without any heat or air conditioning or fans on.   He estimated with furnaces on in the house usage would rise to 188 kilowatt hours per day depending on how much the two furnaces were run.  N.T. 39-40.

23.	Complainant’s meter was tested on March 16, 2012, and it tested at 99.9 percent average accuracy.  N.T. 42.

DISCUSSION

As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S.A. § 332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).

		The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		In addition, the offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

Refund 

Complainant claims PPL over charged her twice from September 2005 through September 2008 and from December 2010 through February 2011.  During those two time periods, Complainant claims that she was charged more than $1,700 in non-residential rates.  I find that Complainant’s claims in the complaint regarding a refund from incorrect rate charges incurred earlier than October 6, 2006 (more than 4 yrs. before the informal complaint filing on appeal) are barred by the statute of limitations.  Section 1312 of the Code, 66 Pa. C.S. §1312, provides in pertinent part as follows:

(a) General rule. – If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment. 

This provision provides a general limitation period of four years for any action involving a claim for a refund.  The informal complaint in this matter, at BCS No. 2880974, was filed on October 6, 2010.  Since Complainant claims a refund in addition to other claims, I am applying a four-year statute of limitations to her claim.  

High Bill Claim

		Under the Waldron rule, a complainant may establish a prima facie case by showing her power usage for the billing period in question was unchanged from earlier periods and her bill for the same power was higher than previous bills.  The burden going forward then shifts to the utility which must rebut the complainant’s case with co-equal evidence so that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determination as to whether there is a basis to a complaint of overbilling.  Burleson v. Pa.PUC, 501 Pa. 433, 461 A.2d 1234 (1983) citing Waldron v. Philadelphia Electric Company, 54 Pa.PUC 98 (1980).  The Commission generally applies the Waldron test regarding high bill claims.  See Bennett v. The Peoples Natural Gas Company, LLC, Opinion and Order C-2009-2122979, October 13, 2010.  In the Bennett case, the Commission stated that in order to establish a prima facie case under Waldron, the complainant must show the disputed bill was abnormally high when compared to prior usage patterns and that his or her pattern of usage has not changed or must provide other relevant evidence showing that the disputed bill is unreasonably high.  The Commission stated that Waldron des not limit the establishment of a prima facie case to the above two elements alone.  Rather, the Commission may consider the billing history of the account, any change in usage patterns (such as change in the number of occupants living in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.  Id. at 7.  
 
	In the Thomas v. PECO Energy Company, Initial Decision, C-2010-2195286, August 31, 2011, adopted by Final Order, October 28, 2011, the ALJ stated that under the Waldron rule, the accuracy of the meter is important, but it is not the sole factor in resolving a billing dispute.  In doing so, the Commission will consider the billing history, any change in the number of occupants in the household, the potential for energy use, and any other facts or circumstances that are brought to light during the proceeding.  Id. at 7.

		In the instant case, Complainant offered no evidence to show that the high bills were a result of any error other than that she was being charged at the wrong rate.  There is insufficient evidence to show she is being overcharged for the amount of electricity being used in the residence.  Further, the evidence supports a finding that Complainant was properly credited for any overcharge.  Respondent’s Exhibit 1; N.T. 31.  I find the testimony of Mr. Stoffregen regarding a meter test he conducted on the service residence in March, 2012, to be credible and persuasive evidence that the meter was accurate. N.T. 38-40.  There was no evidence offered to show the number of persons in the service residence changed or that usage substantially changed during the time-period in question.  Thus, Complainant failed to establish a prima facie case by presenting facts or circumstances envisioned under Waldron.


Incorrect Charges Claim

		Complainant has failed to carry her burden of proof in this matter, to show that there are incorrect charges on her bill.  First, the company did not violate any regulation by crediting her account $1,043.52 on September 16, 2008, once it discovered the billing error on September 11, 2008.    The company gave Complainant interest at the legal rate of 6% on the overcharge of $1,043.52 as was required by Section 1312.  This remedy for the company’s error is sufficient.

		Second, Complainant failed to show Respondent erroneously charged her high bills because the meter test taken in March 2012 showed that Complainant’s meter is accurate.  Further, the report of Mr. Stoffregen is persuasive that the amount of kilowatts being used in the residence is in line with what would be expected even without electric heat.   N.T. 38-40.

		Complainant’s testimony that she experienced an overdraft fee of $35 because of any wrongdoing by PPL is unsupported by any documentation.  Complainant has failed to bear her burden of proving Respondent violated any regulation or Commission order. 

		The report and testimony of Mr. Stoffregen support a finding that Respondent did not violate 52 Pa. Code § 57.20(c) which states in pertinent part:

(c)  No watthour meter which has an error in registration of more than 2.0% at light load or heavy load may be placed in service or allowed to remain in service without adjustment.  If, upon installation, periodic or other tests, a watthour meter is found to exceed these limits, it shall be adjusted or removed from service.

52 Pa. Code § 57.20(c).

I have reviewed the record and find no evidence to support a claim that the meter at the Complainant’s house had an error of more than two percent at light or heavy load.  The Complainant therefore failed to present a prima facie case on this issue.  

Payment Arrangement

Complainant requests lower charges than her current budget billing amount of $404.  Section 1405(d) of the Public Utility Code provides that absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer. 66 Pa. C.S. § 1405(d).   Therefore, since Complainant already had a commission-ordered payment arrangement as of September 26, 2011with a gross monthly income level 1, which she defaulted on, she is not entitled to a subsequent payment arrangement because the record supports a finding that her household income has increased to a level 2.   She testified that her two adult sons live with her as well as an adult grandson, and that the gross monthly household income is approximately $3,610 per month, at 200% of the federal poverty guidelines.  PPL Exhibits 1 and 4B.  N.T. 12-31, 43.  66 Pa.C.S. § 1405(d).

		Accordingly, Complainant has failed to sustain her burden of proof and the complaint shall be dismissed.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties to, and the subject matter of this proceeding.

2.	Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is upon Complainant. 

3.	To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Such a showing must be by a preponderance of evidence. Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  

4.	The credit adjustment of $1,043.52 in September, 2008 is accurate as this amount reflects overcharges on Complainant’s account that were rectified plus legal interest.  

5.	Complainant did not prove that Respondent violated any provision of the Public Utility Code, or any regulation promulgated by the Commission, or that the bills rendered were incorrect.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

6.	Complainant failed to show that the meter attached to the service residence was faulty or in need of adjustment given the testimony of Mr. Stoffregen.

7.	Complainant is not entitled to a payment arrangement because she defaulted on a prior Commission-ordered payment arrangement and her household monthly gross income has increased to approximately $3,610 per month, which is approximately 200% of the federal poverty guidelines.  PPL Exhibits 1 and 4B.  N.T. 11-31, 43.  66 Pa.C.S. § 1405(d).

ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Complaint of Kathleen M. Fortin against PPL Electric Utilities Corp. at Docket No. F-2011-2274328 is hereby dismissed.

2.	That the record at Docket No. F-2011-2274328 be marked closed.


Date:	April 10, 2012						______________________________
								Elizabeth Barnes
								Administrative Law Judge		
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