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Guy Laren 								                C-2008-2058148

	v. 									     

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

Before the Commission for consideration and disposition are the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham issued on February 8, 2012; the Exceptions thereto filed by Guy Laren (Complainant) on February 25, 2012; and the Reply Exceptions filed by Philadelphia Gas Works (PGW or Respondent) on March 9, 2012.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.




History of the Proceeding

The Complainant filed a Formal Complaint (Complaint) against PGW on August 8, 2008, regarding the responsibility for an unpaid bill for gas service provided to a property at 4111 to 4113 Lancaster Avenue in Philadelphia (Service Address) between November 2004 and June 2006.[footnoteRef:1]  PGW filed an Answer denying the material allegations of the Complaint on August 28, 2008.  Prior to the evidentiary hearing scheduled for November 14, 2008, the Complainant and PGW reached a Settlement, the terms of which were placed on the record.  N.T. at 5 (hearing of November 14, 2008).  Thereafter, PGW filed a Certificate of Satisfaction on November 21, 2008.  By Secretarial Letter dated December 9, 2008, this case was closed. [1:  	Complainant was the customer of record at the Service Address for the period from June 13, 2002 through March 17, 2003.  On May 9, 2008, Complainant was billed $9,715.14 for unauthorized usage.  The Service Address is owned by 4041 Corporation, of which Guy Laren is the majority shareholder.  N.T. at 11 (hearing of December 1, 2010).  Guy Laren is an attorney.  N.T. at 4 (hearing of November 14, 2008).] 


On September 4, 2009, the Complainant filed a Petition to Enforce Settlement (First Petition).  By a Prehearing Order dated November 5, 2010, ALJ Fordham reopened the proceeding.  On November 22, 2010, the Complainant filed a Petition to Join an Essential Party (Second Petition), requesting that the Commission join the Philadelphia Housing Authority (PHA) as an essential Party to this proceeding because the PHA had been a tenant of the Complainant and failed to pay PGW for gas service received at the Service Address.  A prehearing conference was held on December 1, 2010.  On December 14, 2010, PGW filed an Answer opposing the Complainant’s Second Petition.  On January 6, 2011, the Complainant filed a Memorandum, outlining his arguments that PGW violated the Settlement by filing a municipal lien[footnoteRef:2] against his property, and that the PHA is an essential party to this proceeding. [2: 		“A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  Liens fall into three categories: common law liens, equitable liens and statutory liens.” London Towne Homeowners Ass’n v. Karr, 866 A.2d 447, 451 (Pa. Cmwlth. 2004) (notes and citations omitted).] 


In her Initial Decision, ALJ Fordham denied the First Petition as moot, based on her finding that the filing of the municipal lien by the City of Philadelphia (City) did not violate the terms of the Settlement between the Parties.  I.D. at 8.  The ALJ concluded that both Parties had complied with the Settlement.  Id.  ALJ Fordham further concluded that, since the Petition to Enforce Settlement was denied, joining the PHA as an essential party was not warranted.  Id. at 9.  Accordingly, she denied the Second Petition.  The ALJ observed that, even if the First Petition had been granted, the Second Petition still would have been denied, since the PHA had been billed for its share of the unauthorized usage, and had an opportunity to contest the billing.  The ALJ concluded that the PHA is not an essential party to the Complainant’s claim regarding the filing of a municipal lien against the Complainant’s property.  Id. at 10-11.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.   

In her Initial Decision, ALJ Fordham made eighteen Findings of Fact and reached four Conclusions of Law.  I.D. at 4-5, 12.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Positions of the Parties

		In his Exceptions, the Complainant avers that: (1) the filing of a lien against the Complainant’s property violates the terms of the Settlement, under which PGW is limited to pursuing collection against the Complainant’s tenants; (2) the City is bound by the terms of the Settlement because there is no legal distinction between the City and PGW; and (3) as the party responsible for the amount owed, the PHA must be joined as an indispensable party.  Exc. at 1-2.

	 	In its Reply to Exceptions, PGW argues that the Complainant’s Exceptions do not address any error of fact or law in the Initial Decision that refutes the ALJ’s conclusion that both Parties complied with the terms of the Settlement.  PGW argues that the Settlement was limited to issues raised by the Complaint regarding the appropriate billing for gas service, and that nothing in the Settlement addressed the filing of liens.  PGW submits that it is well settled that the Commission does not have jurisdiction over the filing of liens.  R.Exc. at 3-4.

		PGW also argues that the Complainant fails to recognize the distinction between the Complaint that was filed with the Commission, and the filing of the lien under the Municipal Claims and Tax Liens Act, 53 P.S. §§ 7101 et seq. (Municipal Lien Act).  PGW submits that the relationship between PGW and the City is irrelevant to the distinction between the Commission proceeding and the in rem municipal lien proceeding over which the Commission has no subject matter jurisdiction.  R.Exc. at 5-6.

		PGW submits that PGW complied with the Settlement by removing the disputed amount from the Complainant’s account and billing the Complainant’s tenants for gas usage during the disputed period.  Again, PGW argues that the Complainant fails to recognize the distinction between this Complaint proceeding and the filing of a lien under the Municipal Lien Act.  PGW submits that the Exceptions do not demonstrate a connection between the rights of the PHA and the claims of the litigants such that relief could not be granted without infringing upon the PHA’s rights.  PGW and the Complainant are the Parties to this proceeding, and entered into the Settlement under which PGW billed the PHA for its proportionate share of gas usage.  R.Exc. at 6-7.

		In conclusion, PGW argues that the Complainant simply wishes to infer that the Settlement of the Commission Complaint proceeding included municipal liens.  PGW characterizes the Complainant’s Exceptions as a collateral attack on the applicability of such liens.  R.Exc. at 7.

Disposition

After review, we shall deny the Complainant’s Exceptions.  PGW complied with the Settlement by removing the disputed charges of $9,715.14 from the Complainant’s account, and billing his two tenants for their proportionate share of gas usage based on their dates of occupancy at the Service Address.  The current tenant, Community Pre-School and Nursery, LLC, paid its bill in full.  The PHA, the prior tenant, did not pay its bill of $2,760.32.  The bill for this outstanding amount is in the name of the PHA.  The Settlement provided, inter alia, that PGW would pro-rate the disputed amount between the tenants at the Service Address for their respective periods of occupancy.  PGW has complied with this provision of the Settlement.

Pursuant to the Municipal Lien Act, the City has the right to collect on the debt owed to PGW for gas service to the Service Address.  The Settlement between the Complainant and PGW is silent with regard to the City’s right to file a municipal lien to collect debt owed to PGW that remains unpaid after the terms of the Settlement are implemented.  Accordingly, we agree with the ALJ’s conclusion that the filing of the lien by the City against the Service Address did not violate the terms of the Settlement between the Complainant and PGW.[footnoteRef:3] [3:  	The issue of whether PGW could have waived the rights of the City to file a municipal lien is not before us and will not be addressed.] 


In addition to the fact that the filing of the lien by the City does not violate the terms of the Settlement between PGW and the Complainant, it is well-settled that the Commission does not have subject matter jurisdiction over municipal liens.  Therefore, we could not have ordered the City to remove the lien from the Service Address even if the City had been a party to the Settlement, and the Settlement had included a provision that waived the City’s right to file a municipal lien.  Black v. PGW, Docket No. 
C-2011-2218474 (Order entered August 25, 2011); Charles v. PGW, Docket No. 
C-2009-2138638 (Order entered February 5, 2010); 2020 West Passyunk Avenue, Inc. v. PGW, Docket No. C-2009-2138727 (Order entered February 4, 2010); Golan v. PGW, Docket No. C-2009-2138115 (Order entered February 4, 2010); Dung Phat, LLC v. PGW, Docket No. C-2009-2135667 (Order entered January 13, 2010); Francis-Young v. PGW, Docket No. C-2008-2029672 (Order entered February 23, 2009); Lawrence v. PGW, Docket No. C-20066672 (Order entered January 22, 2007).  

Given our disposition of the Complainant’s Exceptions pertaining to the Complainant’s First Petition, that Petition is denied in accordance with the ALJ’s Initial Decision.  Accordingly, the joinder of the PHA as an indispensable party to this proceeding is a moot issue, and the ALJ’s decision to deny the Complainant’s Second Petition is affirmed.


Conclusion

The filing of a municipal lien by the City against the Service Address did not violate the terms of the Settlement between PGW and the Complainant.  Additionally, the Commission does not have jurisdiction to adjudicate the filing or validity of municipal liens.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Guy Laren on February 25, 2012, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham issued on February 8, 2012, are denied.

2.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham issued on February 8, 2012, is adopted to the extent consistent with this Opinion and Order.

3.	That the Petition to Enforce Settlement, filed by Guy Laren on September 4, 2009, is denied.

4.	That the Petition to Join an Essential Party, filed by Guy Laren on November 22, 2010, is denied.





5.	That the record at Docket No. C-2008-2058148 shall be marked closed.
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