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Administrative Law Judge

HISTORY OF THE PROCEEDING

On April 18, 2011, Richard C. Gretzinger (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Respondent”) with the Pennsylvania Public Utility Commission (“Commission” or “PUC”).  In preparation for the removal of rate caps, PECO established a two-year early phase-in (“EPI”) program advertised by a bill insert in May 2009.  The EPI residential credit program permitted a PECO customer to elect to spread out any increase in rates by making advance payment over two years (2009 and 2010) plus add 6% interest paid by PECO to be applied to the customer’s service account in 2011 and 2012 to offset any higher prices in service for 2011 and 2012.
Complainant elected to participate in the EPI program.  Complainant is a residential (“R”) and off-peak (“OP”) electric service customer.
  Complainant alleged the PECO advertisement addressed residential customers but not OP customers.
Complainant determined from his January 2011 bill that a two-year repayment period was not established for his electric service.  Complainant contacted PECO on January 14, 2011, and was not successful in communicating with an individual that would explain to him the credit amount for his electric service.  Complainant wrote a letter to PECO dated January 20, 2011, requesting assistance in obtaining an explanation.  Complainant received a letter dated February 3, 2011, from a representative of PECO explaining that his repayment period was three years because he was both a R and OP customer.  

Complainant disputed the three year repayment period declared by PECO and insisted that the repayment period should be two years.  This issue was the genesis of the Complaint.  Complainant requested that the Commission order PECO to establish a two-year EPI credit for repayment of OP service or to order PECO to extend the OP service to January 1, 2014.
  

Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”) Case No. 2802588.  Complainant was told that the EPI repayment period for OP service was established by Commission Order.  Complainant was advised that if he wished to further dispute the treatment of the EPI repayment for the OP service, he should file a formal complaint.  BCS Case No. 2802588 was closed April 1, 2011.  This Complaint is a timely appeal of the BCS Case No. 2802588.  
On May 23, 2011, Respondent filed an Answer to the Complaint.  PECO contended that its EPI program is proper.  The EPI program was the Company’s strategy to assist customers to manage the transition to market based rates.  PECO argued that the EPI program was administered in compliance with the Commission-approved tariff for the electric service rate concerning the Complainant i.e. OP and R.  Respondent contended that Complainant has the burden to prove his allegation against a Commission-approved tariff that is prima facie reasonable and has the full force and effect of law.  PECO Answer at 2, ¶4 citing, 66 Pa.C.S. § 316; Kossman v. Pa. P.U.C., 694 A.2d 1147 (Pa. Cmwlth. 1997); Brockway Glass Co. v. Pa. P.U.C., 437 A.2d 1067 (Pa. Cmwlth. 1981).  



On January 3, 2012, the Initial Hearing convened as scheduled.  Complainant was present and represented himself.  Complainant did not present any witnesses but identified and offered for admission the following exhibits:

(1) Complainant Exhibit 1 – letter from Complainant to PECO President;

(2) Complainant Exhibit 2 – PECO Bill insert advertising EPI;

(3) Complainant Exhibit 3 – Complainant letter to PECO rates engineer;

(4) Complainant Exhibit 4 – PECO letter explaining OP and R dual service repayment credit;

(5) Complainant Exhibit 5 – Complainant letter to PECO customer service manager;

(6) Complainant Exhibit 7
 – PECO letter from Customer Relations to contact Complainant about informal complaint in Commission Bureau of Consumer Services (“BCS”); and 

(7) Complainant Exhibit 8 – Spreadsheets to calculate surcharges in 2009 and 2010 and calculate credits to drawn down on banked surcharges from 2011 to 2013.

All seven exhibits were admitted into the record without objection.


As a preliminary matter Complainant amended his Complaint to dispute the administration of the Voluntary Market Phase-In Rider tariff by the Company as applied to his dual service.  Tr. 6.  The Respondent acknowledged that it had notice of the amended Complaint and was ready to proceed.  Tr. 6-7.


PECO presented one witness, Scott Neumann and one exhibit, which was the Commission-approved tariff for the voluntary market rate phase-in for PECO customers.  The PECO tariff was identified as PECO Exhibit 1 and was admitted into the record without objection.  The transcript was not received by the undersigned ALJ until February 6, 2012.  The record closed when the transcript was received on February 6, 2012.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Richard Gretzinger received dual service as a R/OP electric customer of PECO at 1719 Benjamin Drive, Ambler, Pennsylvania.  Tr. 9.
2. PECO introduced through a bill insert the EPI program to its customers in June 2009.  EPI would cover surcharges in 2009 and 2010 that would generate credits in 2011, 2012 and 2013 plus 6% interest on the surcharges would also be applied to the customer’s account.  Tr. 10.

3. Complainant thought the EPI was a reasonable way to offset the expected increase due to implementation of market based rates starting January 1, 2011, and offset the loss of OP which was scheduled to be phased out by the end of 2012.  Tr. 10.
4. The Complainant understood that the EPI would add a surcharge to his monthly bill that will accumulate up to the customer account through December 31, 2010.  This accumulation plus 6% interest paid by PECO would be the source of the same customer’s credit used for the customer’s service through December 2012.  Because of the predicted 20% increase in rates when the service is based on the market as of 2011 and the Complainant’s awareness that he would lose the option of using OP service at the end of 2012, the Complainant found the EPI an attractive option to pay for his electric service.  Tr. 10.

5. The Complainant stated that the bill insert received in May 2009 only discussed residential service regarding the EPI and did not discuss the OP service or the dual service of R/OP.  Tr. 10.

6. On May 19, 2009, Complainant wrote to Mr. Scott Neumann and asked what were the factors to be used for the calculation of EPI surcharges and credits concerning OP service.  Tr. 12 and Complainant Exhibit 3.

7. Complainant talked informally on the phone with Mr. Neumann about two weeks later regarding his inquiry on the EPI and the surcharges and credits for OP service customers but did not receive a written response to his letter.  Tr. 14-15.

8. Complainant understood the factors that Mr. Neumann provided regarding the surcharges and credits for OP service.  Tr. 15.

9. Complainant enrolled in the EPI program and accumulated surcharges in 2009 and 2010.  Tr. 15-16.

10. When Complainant received his first bill in January 2011, his credit was $6.00.  He had calculated his credit to be about $10.00 or $11.00 depending upon the 6% interest calculation paid by PECO.  Tr. 16.

11. Complainant confirmed with PECO the balance accumulated from the surcharges paid into his account from 2009 and 2010.  PECO agreed with his calculation of the balance of surcharges.  Tr. 16-17.

12. Complainant requested that PECO explain how it calculated the $6.00 credit and was informed that a billing supervisor would telephone him to explain.  Tr. 17.

13. Complainant did not receive a call from a billing supervisor from PECO.  Consequently, Complainant wrote a letter dated January 20, 2011, to the President of PECO with his concerns about the calculation of credits for a dual R/OP customer.  Tr. 17-18 and Complainant Exhibit 1.

14. Complainant received a responsive letter dated February 4, 2011, from Brenda Eison of PECO regarding the calculation of credits for a dual R/OP customer.  Tr. 18 and Complainant Exhibit 4.

15. Complainant was confused by the February 4, 2011, letter from PECO and filed an informal complaint on March 1, 2011, with the Commission about the entire matter of the EPI of PECO and its implementation and calculations concerning dual R/OP customers.  Tr. 19 and Complainant Exhibit 4.

16. Complainant sent a letter dated February 14, 2011, to PECO stating he was confused by the Company’s February 4, 2011 letter and offered his perspective on the calculation of the credits for his dual R/OP service status.  Tr. 19 and Complainant Exhibit 5.

17. On March 21, 2011, a Customer Relations representative from PECO contacted Complainant regarding the informal complaint and requested Complainant to call to discuss the informal complaint.  Tr. 20-21 and Complainant Exhibit 7.

18. Complainant received an unsigned letter from the Commission on April 1, 2011.  This letter informed the Complainant of the procedure to file a formal complaint if he was not satisfied with the resolution of his informal complaint.  Tr. 22 and Complainant Exhibit 7.

19. During discovery between the parties, Complainant was provided with information on December 20, 2011, regarding a tariff for dual service customers with R/OP service.  This information Complainant did understand whereas the information about dual service, R/OP service, surcharges and credits in the February 4, 2011, letter was not understood by the Complainant.  Tr. 23, 26 and Complainant Exhibits 4 and 8.

20. Complainant agrees with Complainant Exhibit 8 for calculation of the R/OP credit for three years.  Complainant contends that the pre-paid factors for the 2009 and 2010 surcharges are not the same factors if you take the designation R/OP to mean dual service residential and off-peak.  The factors that appear under columns 2009 and 2010 for R/OP are not the factors PECO used in customer billing.  Tr. 26-27 and Complainant Exhibit 8.

21. Complainant stated that PECO in the billing process used different factors individually, for separate usage, to calculate the surcharge.  Those factors are found in PECO Exhibit 1 for the respective year and rates R and OP but there is no R/OP rate.  Thus, the R rate for residential usage and the OP rate for off-peak usage was the method used to calculate the surcharge billed for the appropriate year.  According to Complainant, PECO’s witness, Mr. Neumann stated that factors are to be applied to the combined R and OP usage, not applied individually.  Essentially, Complainant stated that PECO used the factors for billing from PECO Exhibit 1 for surcharges which were not combined for dual service but separate and should have used combined factors for surcharges like displayed on Complainant Exhibit 8.  Tr. 27-29, 37, 44 and PECO Exhibit 1 and Complainant Exhibit 8.

22. Complainant does not dispute the calculation of the credits.  Complainant disputes the consistency in the Company’s display of the surcharges.  Tr. 32.

23. The surcharges based on the factors in PECO Exhibit 1 totaled for Complainant $191.55 with rounding which matched what Complainant was billed by the Company.  Tr. 33 and PECO Exhibit 1.
24. The surcharges based on the combined factors in Complainant Exhibit 8 totaled for Complainant $182.64.  The surcharges would have been almost $9.00 less if the combined factors as displayed in Complainant Exhibit 8 were used.  Tr. 33-34 and Complainant Exhibit 8.

25. Complainant contends that PECO should administer the EPI program consistent with its tariff.  Complainant is confused as to whether PECO should have used the method under Complainant Exhibit 8 or was PECO correct in using PECO Exhibit 1 to establish the surcharges to be billed for a dual service customer using residential and off-peak service (R/OP).  Tr. 34-35 and PECO Exhibit 1 and Complainant Exhibit 8.

26. Complainant requests that PECO acknowledge the Company did not apply the tariff consistently in the EPI program.  Complainant requests that any error should be acknowledged and corrected.  Tr. 35-36.

27. A customer cannot be a stand-alone OP customer.  A customer must have class status and the class is to be combined with OP.  Tr. 40.  

28. Complainant was discussing the combined status of R and OP with the PECO witness when Mr. Neumann said that he would provide Complainant with access to the testimony that was the foundation for combined R and OP rates in the EPI program.  Tr. 40.

29. Complainant agreed that as early as February 4, 2011, he disputed through a letter to the Company the calculation of the credits not the surcharges.  Furthermore, Complainant requested that the Company apply the surcharges over two years consistent with rate R.  Tr. 41-42 and Complainant Exhibit 5.

30. In a communication with counsel for PECO on December 15, 2011, Complainant requested that surcharges on PECO Exhibit 1 for rate R and rate OP separately be applied and the credits for rate R and rate OP be applied separately consistent with PECO Exhibit 1.  Tr. 42 and PECO Exhibit 1.

31. The surcharge applies per kilowatt based on the rate that the kilowatt was billed.  Tr. 43 and PECO Exhibit 1.

32. The numbers in the tariff, PECO Exhibit 1, for rate OP are the same numbers in Complainant Exhibit 8 for rate R/OP.  Tr. 47 and PECO Exhibit 1 and Complainant Exhibit 8.

33. By using the factors contained in PECO Exhibit 1 Complainant did a calculation using the rate R factors for 2009 and 2010, respectively for the surcharge amount and then used the rate OP factors for 2009 and 2010, respectively for the surcharge amount and found that these two surcharges exactly matched what he was billed.  Complainant had no problem with the application of rate R and rate OP on PECO Exhibit 1 because the usage was applied separately to each of those factors for each corresponding year.  Complainant is not arguing about the surcharge balance or the way the surcharge was billed to his account.  Tr. 48.

34. Complainant is requesting that PECO be consistent in the application of the surcharge.  Specifically Complainant believes Complainant Exhibit 8 should be consistent with PECO Exhibit 1.  Tr. 48.

35. Complainant is not requesting a change in the credits to his account.  Complainant is not requesting any difference in the calculation whether using Complainant Exhibit 8 or PECO Exhibit 1 factors.  Tr. 48-49.

36. Scott Neumann is a Senior Rates Engineer employed at PECO.  Mr. Neumann has been a Senior Rates Engineer for six years and has been employed by the Company for 27 years.  Tr. 50.

37. PECO Exhibit 1 is part of the Company’s electric tariff voluntary market rate phase-in rider.  The tariff is currently in effect.  Tr. 51 and PECO Exhibit 1. 
38. PECO developed this tariff to try to mitigate the anticipated increase of energy charges after the rate caps ended in January 2011 and PECO transitioned to market rates for energy charges.  Tr. 51.  

39. Any money paid in by a customer under the tariff was given back to the customer plus 6% interest.  Tr. 51.

40. The Complainant’s bill is consistent with the tariff.  Tr. 52.

41. Customers with rate OP are billed out three years because the rate is being phased-out.  It is a legacy rate and it is anticipated that the rate would quintuple.  The credit is applied over three years to help mitigate the increase experienced by the customers once the rate no longer exists.  The increase for rate R is much smaller and therefore its credit period is only two years.  Tr. 52.

42. Complainant and Mr. Neumann discussed whether the credit should be over two years or three years.  Mr. Neumann recalled providing the Complainant with Complainant Exhibit 8 because Mr. Gretzinger was concerned about the payout of the credits over three years for the entire R/OP amount.  Mr. Neumann explained that Complainant Exhibit 8 showed the intent for dual R and OP customers was for the Company to pay out the credit over three years.  Tr. 53.

43. The surcharge factors and credits on Complainant Exhibit 8 are identical to the rates on PECO Exhibit 1, the tariff.  Tr. 53 and Complainant Exhibit 8 and PECO Exhibit 1.

44. Preliminarily Complainant thought that you calculated the R rate usage over two years and the OP rate usage over three years.  The Company has chosen to take the whole usage amount for dual customer R and OP and credit the amount back over three years.  The Company chose to use this methodology to mitigate a significant increase in the OP rate which will increase from 2½¢ currently to 11¢ by 2014.  Tr. 54.

45. Complainant Exhibit 8 is not the tariff, PECO Exhibit 1 is the tariff.  Tr. 54.

46. Complainant Exhibit 8 was part of the testimony before the Commission to develop the EPI program in 2008.  Tr. 54.

47. The EPI program was designed so that rate R and rate OP would have difference surcharges.  The credits would spread out over three years to mitigate the anticipated increase in rates for dual R/OP customers.  Tr. 56.

DISCUSSION

The issue here is whether Complainant sustained his burden of proof to show that PECO erred in having inconsistency in administration of the EPI program concerning the dual service of rates R and OP.  It is noted that this formal Complaint has evolved and changed because of the exchange of information between the parties and an understanding of the EPI program with the dual rates R and OP.  Although Complainant has amended his Complaint from that which was filed on April 18, 2011, Respondent acknowledged sufficient notice of the amended Complaint and was prepared to be heard regarding the amended Complaint.  
The party filing the complaint bears the burden of proving that it is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976); Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  


Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util. Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


The following facts are not disputed by the parties:

(1) There is no dispute regarding the surcharges of the Complainant compiled by Respondent under the EPI program for dual service rates R and OP.
(2) There is no dispute regarding the credit to be given to the Complainant over the three year period from 2011 through 2013 for the dual service rates R and OP.
(3) There is no challenge by the Complainant to the length of time to obtain credits under the EPI program for the dual service rates R and OP.
Complainant simply desires the Commission to direct PECO to have its documentation displayed consistently; specifically Complainant Exhibit 8 should show the same information as PECO Exhibit 1.


It is established by Respondent that PECO Exhibit 1 is a current, Commission-approved tariff for the EPI program.  Tr. 51.  Complainant did not dispute this fact.

Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 Pa.Commw. 238 (Pa.Cmwlth. 1981).  A Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997).  The burden of proof is on the Complainant to show that the application of the existing tariff at issue is applied unreasonably.  
The document identified as Complainant Exhibit 8 is not a tariff but used in testimony before the Commission to develop the EPI program.
  The document was given to the Complainant to explain the calculation and implementation of the surcharges and credits for a dual service customer with rates R and OP in the EPI program.  Tr. 53-54.  Complainant Exhibit 8 was developed prior to the approval of the EPI program and its implementation.  This document has no legal significance except that it was used for illustration purposes as of December 20, 2011, to explain the treatment, calculation and implementation of dual service customers with rates R and OP.  
The document identified as PECO Exhibit 1 is the current Commission-approved tariff for calculation and implementation of the surcharges and credits in the EPI program.  Based on the testimony of the Complainant, he was billed with surcharges and credits in accordance with the current Commission-approved tariff.  Tr. 41-45, 48.  The only inconsistency is that PECO Exhibit 1 does not have R/OP listed as a rate whereas Complainant Exhibit 8 does have R/OP listed as a rate.  However, the factors and calculations of the surcharges and credits from the tariff are approved by the Commission.  There is no testimony that the surcharges and credits applied to Complainant’s bill are not consistent with the tariff.  Thus, there is no legal consequence to the fact that there may be some inconsistency with Complainant Exhibit 8 and PECO Exhibit 1.  

Furthermore, there is no violation to a Commission rule, regulation or statute if the Company chose to use the Complainant Exhibit 8 documentation to assist in explaining the calculations and implementation of the EPI program in terms that Complainant could understand.  The fact that the Complainant now understands the calculations and the only remaining objection is that the documents (Complainant Exhibit 8 and PECO Exhibit 1) need to be consistent proves that the document identified as Complainant Exhibit 8 with some discussion helped to clear up some of the previously exchanged communication.

Lastly, the Complainant agreed that the Complainant Exhibit 8 has the same factors for rate OP for surcharges compared with PECO Exhibit 1 for surcharges for R/OP for years 2009 and 2010.  Additionally, Complainant Exhibit 8 has the same factors for rate OP for credits compared with PECO Exhibit 1 for credits for years 2011, 2012 and 2013.  Complainant did not dispute that PECO Exhibit 1 the tariff was implemented inconsistent with the testimony provided to the Commission for approval of the tariff.  Tr. 54-55.  I cannot attribute any inconsistency between these two documents as legally meaningful.  It appears that there was some misunderstanding in that the rate R credits were to be distributed back over a two year period while the rate OP credits were to be distributed back over a three year period.  Tr. 53-54.  This misunderstanding in implementation was clarified and may have been the reason why Complainant initially thought the calculations were incorrect for his credits.   
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. A Commission-approved tariff has the force of law and is binding on the utility and the customer.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 63 Pa. Commw. Ct. 238, 437 A.2d 1067 (Pa.Cmwlth. 1981); 66 Pa.C.S. § 316; and Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997). 
5. Complainant has failed to sustain its burden of proof that the tariff at issue was applied incorrectly or that the tariff is unreasonable or inadequate or is not germane to this dispute. 
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Richard Gretzinger against PECO Energy Company at Docket No. C-2011-2238931 is dismissed.
2. That the Secretary’s Bureau shall mark the record at Docket No. C-2011-2238931 closed.

Date: June 7, 2012



















Angela T. Jones









Administrative Law Judge
� 	OP rate for electric service is to be phased out and will not be offered in its current form after December 31, 2012.  Complainant Exhibit 6.


� 	Complainant’s Complaint evolved during the course of his dispute.  As of the evidentiary hearing, Complainant is not requesting a change in the length of time that the credit is to be applied to his account or asserting a different amount for the credit or the surcharge for his account.  Complaint merely desires that PECO be consistent in displaying the surcharge specifically for dual service residential and off-peak customers. 


� 	There was no Complainant Exhibit 6 introduced to the record.


� 	The exhibit was used at Docket No. P-2008-2062741 as part of the testimony of PECO witness, Mr. Cohen.
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