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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of the PP&L Industrial Customer Alliance (PPLICA)[footnoteRef:1] filed on February 16, 2012, to the Recommended Decision on Remand (R.D.R.) of Administrative Law Judge (ALJ) Susan D. Colwell issued on January 27, 2012, in the above-captioned proceeding.  Reply Exceptions were filed by PPL Electric Utilities Corporation (PPL or Company) and the Office of Small Business Advocate (OSBA) on February 27, 2012.  For the reasons stated below, we will deny PPLICA’s Exceptions and adopt the ALJ’s Recommended Decision on Remand. [1:  	PPLICA is an ad hoc association of energy-intensive commercial and industrial customers in PPL’s service territory that purchase service from PPL primarily under Rate Schedules LP-4, LP-5, LP-6, IS-P and IS-T, as well as available riders.] 


History of the Proceeding

		On March 31, 2010, PPL filed Supplement No. 83 to Tariff Electric – Pa. P.U.C. No. 201 to become effective June 1, 2010, proposing an increase to base rates designed to produce an increase in annual intrastate operating revenues of $114.7 million.  PPLICA filed a Complaint against the rate increase request on May 13, 2010.  On August 26, 2010, a Joint Petition of Partial Settlement of Rate Investigation (Partial Settlement) was filed by PPL, the Office of Consumer Advocate (OCA), the Bureau of Investigation and Enforcement (I&E), and the Richards Energy Group.  The OSBA did not oppose the Partial Settlement.  One of the issues reserved for litigation under the Partial Settlement was PPLICA’s proposal that a special, discounted rate be established for Donsco, Inc. (Donsco).  

 	On October 15, 2010, ALJ Colwell issued a Recommended Decision recommending approval of the Partial Settlement and disposition of the litigated issues.  The ALJ, inter alia, found that PPLICA had not demonstrated that a special, discounted rate for Donsco was appropriate.  On December 21, 2010, the Commission entered an Opinion and Order that approved the Partial Settlement, rejected the proposed special rate for Donsco, and disposed of the Parties’ Exceptions and Reply Exceptions pertaining to the remaining issues (Rate Case Order).  The Commission denied PPLICA’s request for a new Rate Schedule, LP-4 Special Industrial (LP-4 SI), for Donsco.  

		On January 5, 2011, PPLICA filed a Petition for Reconsideration regarding the denial of its request to establish a special rate for Donsco.  PPL filed an Answer on January 18, 2011.  By Opinion and Order entered January 13, 2011, the Commission granted reconsideration pending review of the merits.  By Opinion and Order entered April 27, 2011 (Remand Order), the Commission concluded that Section 2806(h) of the Public Utility Code (Code), 66 Pa. C.S. § 2806(h), authorizes flexible pricing of distribution rates, and remanded the issue to the Office of Administrative Law Judge for further proceedings and a recommended decision on remand.[footnoteRef:2]   [2:  	Because of the large size of the record in the rate case, the parties presented a reproduced record (RR) of documents from the underlying rate case. ] 


An evidentiary hearing was held on September 16, 2011.  Main Briefs were filed by PPLICA, PPL, OCA, I&E, and OSBA.  Reply Briefs were filed by PPL, PPLICA, and OSBA on October 18, 2011.  In her Recommended Decision on Remand, ALJ Colwell concluded that PPLICA had not sustained its burden of proving that Donsco is entitled to a special rate other than LP-4, and recommended that PPLICA’s request to establish a separate rate for Donsco be denied.  R.D.R. at 45-46.  As noted above, PPLICA filed Exceptions to the Recommended Decision on Remand, and PPL and OSBA filed Reply Exceptions.

Background

Donsco operates two foundries in PPL’s service territory, one in Wrightsville and one in Mount Joy.  Both foundries purchase distribution service from PPL under Rate Schedule LP-4, as well as generation supply service from a licensed Electric Generation Supplier.  PPLICA St. 1 at 2.  PPL serves the area through its 69 kV transmission facilities.  It transforms power from the transmission voltage of 69 kV to a distribution voltage of 12 kV at its North Columbia substation, which is located in the Borough of Columbia, Lancaster County.  

This case primarily concerns the foundry in Wrightsville.  The electricity for Donsco’s Wrightsville Foundry is distributed from the North Columbia substation through two (2) underground conductors to the east side of the Route 30 Bridge that crosses the Susquehanna River.  The electricity then is moved across the Susquehanna River by means of two 12 kV conductors attached to the underside of the bridge.  From the bridge, the electricity is moved through portions of Hellam Township and the Borough of Wrightsville to Donsco's Wrightsville Foundry by means of two 12 kV aerial conductors that are attached to wooden poles owned by PPL.  The total conductor length from the North Columbia substation to Donsco's Wrightsville Foundry is approximately 1.74 miles for one line, and 2.13 miles for the second.  PPL St. 16-RM at 3.	

		Donsco’s two foundries are served under Rate Schedule LP-4, which applies to large general service supplied from available lines of three-phase 12,470 volts or single phase 7,200 volts when the customer furnishes and maintains all equipment necessary to transform the energy from line voltage.  Customers under Rate Schedule LP-5 receive service at transmission voltages of 69 kV or greater.  Because those customers do not use PPL's distribution system, the costs of the distribution system are not included in rate Schedule LP-5.  PPL St. 16-RM at 2.	

 The Wrightsville Foundry was built in 1906.  In 1971, Donsco began a five‑year process to build a new foundry, including a holding furnace, a new cupola and a scrubber system.  In 2000, pursuant to pressure from the Pennsylvania Department of Environmental Protection (DEP), the cupola was removed and the process was converted to an electric melting operation.  PPLICA St. 1 at 3-4.  At that time, options for allowing Donsco to receive service under Rate Schedule LP-5 were explored, but the options either were not cost effective or were environmentally prohibitive.  PPL extended two 12,470 volt lines across the Susquehanna River from the North Columbia substation to provide service to the new Donsco facility.  Id. at 9-11.  In exchange, Donsco guaranteed a total payment of $914,000 for electric distribution service during the five year initial term of a contract between PPL and Donsco.  In 2003, the Parties renegotiated the contract to remove the final two years of the annual guarantee in exchange for Donsco's agreement that PPL could use one of the lines when necessary for reliability purposes.  PPLICA Remand M.B. at 11.  Facilities used to serve Donsco can serve other customers if there is an outage of other facilities.  PPL St. No. 16-RM at 5-6.

At the Wrightsville Foundry, Donsco uses approximately 27 million kWh of electricity annually.  Until January 1, 2010, Donsco participated in (1) PPL Electric’s Time-of-Day billing program for Rate Schedule LP-4, which provided incentives to ensure that the peak occurred outside of the PJM Interconnection, LLC (PJM) system peak; and (2) the Economic Development Initiative (EDI) program.  PPLICA St. 1 at 2-3.  Donsco moved its entire operation in Wrightsville to third shift to take advantage of the Time-of-Day billing program, which resulted in the loss of employees who could not make the transition to night shift.  As a result of the termination of the Remand Riders[footnoteRef:3] and the Time-of-Day billing program:[footnoteRef:4]  [3:  	The Remand Riders reduced distribution rates for certain customers following the remand of PPL’s 2007 base rate case by shifting a portion of the revenue requirement from certain rate classes to other rate classes.  The termination of the Remand Riders adversely affected customers in rate classes GS-2, GS-3, LP-4 and LP-5, a total of approximately 178,000 customers.   PPL St. No. 8-RM at 2-3.]  [4:  	When the Time-of-Day program ended, Donsco's billing demand increased from its on-peak demand of between 2 to 2.9 MW to its maximum demand, which for the first few months of 2010 ranged between 10 to 16 MW.  As a result, Donsco's monthly distribution charges rose from $4,956 to $23,121 from December 2009 to January 2010.  PPLICA St. No. 2 at 3. 
] 


One hundred ninety-five LP-4 customers experienced distribution rate increases of 100% or more.

Eighty-one LP-4 customers experienced distribution rate increases of 200% or more.

Thirty-two LP-4 customers experienced distribution rate increases of 400% or more.

Twenty-three LP-4 customers experienced distribution rate increases of 500% or more.

Seventeen LP-4 customers experienced distribution rate increases of 600% or more.

Thirteen LP-4 customers experienced distribution rate increases of 700% or more.

Eight LP-4 customers, including Donsco, experienced distribution rate increases of 1,000% or more.  Of these eight, Donsco experienced the lowest distribution rate increase.  One of the other customers was another foundry, much like Donsco.

PPL St. 8-RM at 2-3.  

 	Donsco asks that PPL be directed to serve it under Rate Schedule LP-5, which applies to large general service supplied from available lines of 69 kV or higher, with the customer furnishing and maintaining all equipment necessary to transform the energy from the transmission line voltage.  In the alternative, Donsco requests that PPL be directed to establish a special 

. . . negotiated contract-based tariff schedule (Rate Schedule LP-4 SI) under Section 2806(h) of the Code, as well as the negotiation of a rate for distribution service that is more commensurate with the rates charged to other foundries in the PPL territory that are served on Rate Schedules LP-5 or LP-6 and the distribution rates that Donsco had been paying under PPL's Time-of-Day option.  

PPLICA Initial M.B. at 12 (citation omitted).

 	As stated above, the ALJ recommended that PPLICA’s request be denied based on her conclusion that PPLICA had not met its burden of proving a rate discrimination claim.  The ALJ determined that a special rate for Donsco is not justified because:

1. The Company's system of determining rate classifications is based on voltage levels at which customers receive service because it follows the manner in which costs are incurred by the Company and the manner in which the revenue requirement is allocated among the rate classes.

2. Rate Schedule LP-5 customers do not pay distribution costs because they take service directly from the transmission system.  Donsco receives service from the distribution system.

3. Establishing a separate rate schedule for each individual customer based only on those specific facilities used to serve that customer directly is not a sound ratemaking principle because rates are based on average costs of customers who take service at the same voltage level.

4. Cost of replacement of those specific facilities used to serve that one customer would fall upon that one customer when replacement becomes necessary.

5. Flexible pricing must still be just and reasonable, and carving out an exception for this customer is not just and reasonable to the other customers in Rate Schedule LP-4.

6. No persuasive reasons were provided for employing the ability to apply flexible rates:  no evidence exists that other ratepayers are economically better off if the Donsco load is retained; there is no evidence of a competitive threat from either bypass to an alternative supplier or an alternative fuel.

7. Donsco's circumstances are not unique and may be repeated by many other members of its rate class.

8. Implementation of a special flex rate for Donsco would increase the rates of the other members of LP-4, many of whom could make similar claims to "exceptions." 

9. Two other LP-4 customers installed facilities to receive service at 69 kV since the 2009 historic test year, and both paid for the required facilities. Serving Donsco at LP-5 rates while not qualifying for that service is patently unreasonable and unfair to those two customers.

10. Twenty customers would qualify for special treatment under the circumstances outlined by PPLICA.

11. PPLICA failed to provide analysis regarding the financial condition of any other LP-4 customer, nor any examination of any competitive concerns, nor any examination of whether the other customers suffered similar economic distress. 

12. "New evidence" regarding whether PennDOT would permit Donsco to place electric transmission facilities in its right-of-way, including on its bridge traversing the Susquehanna River, was not developed by PPLICA, which has the burden of proof.

13. PPL's alternative proposal has been withdrawn as not consistent with sound ratemaking principles and is vigorously opposed by OSBA, which represents a considerable number of the customers in Rate Schedule LP-4 who would be adversely impacted.  

R.D.R. at 42-43.  The ALJ also noted that distribution charges represent a relatively small portion of the total cost of electricity.  In the case of Donsco, distribution costs are about 20% of its total cost of electricity.  R.D.R. at 13; PPL St. 8‑RM at 3-4.  The ALJ concluded that PPLICA failed to sustain its burden of proving that Donsco is entitled to extraordinary rate relief.  Accordingly, “Donsco's options are to remain on the distribution system and on Rate Schedule LP-4 or to pay for the connection to PPL Electric's transmission system and obtain service at the Rate Schedule LP-5 rates.”  
Id. at 43.  

Discussion

	Although PPL had the burden of proof in the underlying rate proceeding, PPLICA has proposed a special rate for Donsco that is outside the scope of PPL’s original rate increase request.  In its rate filing, which was concluded by the Rate Case Order entered on December 21, 2010, PPL did not propose any changes to the long-standing tariff rules governing the applicability of Rate LP-4 and LP-5.  PPLICA is the Party in this portion of the proceeding that is challenging the status quo, and accordingly it is the Party that bears the burden of proving that Donsco is entitled to a special rate.  An approved tariff provision is presumed to be just and reasonable, and the challenging party has the burden of proving otherwise.   We agree with the ALJ’s analysis of the burden of proof, as follows: 

[T]he burden of proving that the Company should implement something other than its own proposal is on the party proposing something else.  The Complainant has the burden of showing that the utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976). 

*       *       *

[I]n the case in chief, the Company had the burden of proving entitlement to its own proposal, i.e., its rate increase.  It carried that burden, and the Commission approved the settlement agreement.  However, the burden of proving that Donsco is entitled to special rate treatment rests completely on PPLICA.  As the Commission pointed out in its remand order, PPLICA failed to carry that burden in the underlying case.  At that point, the Commission would have been justified in denying PPLICA relief for failure to carry the burden that Donsco is entitled to any rate relief.  Instead, the Commission remanded the case for further development of the single issue of whether Donsco should receive special treatment.

R.D.R. at 18-19.

 	Accordingly, as the proponent of a rule or order, PPLICA bears the burden of proof in this proceeding pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, PPLICA must show that the Respondent is responsible or accountable for the problem described in its Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel L. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, PPLICA’s evidence must be more convincing, by even the smallest amount, than that presented by the opposing Parties.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, the Commission’s decision must be supported by substantial evidence on the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

	Upon the presentation by PPLICA of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence shifts to the opposing Parties.  If the evidence presented by the opposing Parties is of co-equal weight, PPLICA has not satisfied its burden of proof.  PPLICA now has to provide some additional evidence to rebut that of the opposing Parties.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
 	
 	The ALJ made eighteen additional Findings of Fact and reached twelve Conclusions of Law.[footnoteRef:5]  R.D.R. at 3-6, 43-45.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.   [5:  	Findings of Fact 1 through 59 appear in the initial Recommended Decision issued on October 15, 2010.] 


 	Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties. Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001); Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Legal Standards

 	The cost of service should be the “polestar” of utility ratemaking.  Lloyd v. Pa. PUC, 904 A.2d 1010 (Pa. Cmwlth. 2006), appeal denied, 591 Pa. 676, 916 A.2d 1104 (2007).  Although the Commission has the explicit authority “to approve flexible pricing and flexible rates” under Section 2806(h) of the Code, we agree with the ALJ that, in enacting this Section, the General Assembly did not eliminate the requirement that flexible rates must comply with Sections 1301 and 1304 of the Code.  Section 1304 provides as follows: 

No public utility shall, as to rates, make or grant any unreasonable preference or advantage to any person, corporation, or municipal corporation, or subject any person, corporation, or municipal corporation to any unreasonable prejudice or disadvantage.  No public utility shall establish or maintain any unreasonable difference as to rates, either as between localities or as between classes of service.

66 Pa. C.S. § 1304; R.D.R. at 24.  Therefore, any special rate approved by the Commission in this proceeding is subject to the requirement that the rate be just, reasonable and non-discriminatory. 

Exceptions and Reply Exceptions; Disposition

		PPLICA has filed seven Exceptions to the ALJ’s Recommended Decision on Remand.  In general terms, PPLICA argues that the ALJ failed to apply the correct legal standards to its requested relief, and that PPLICA sustained its burden of proof and provided a framework for resolving Donsco’s special situation without unduly burdening other customers.  Accordingly, PPLICA requests that the Commission either adopt Rate Schedule LP-4 SI, or revise PPL’s tariff to implement a monthly charge of $11,000 for Donsco.  PPLICA further requests that the Commission direct PPL to refund the difference between distribution charges paid by Donsco and the rate approved by the Commission in this proceeding retroactive to January 1, 2011.  Exc. at 3. 

	In response to PPLICA’s Exceptions, PPL generally argues that granting the relief requested by PPLICA would be particularly unfair to the two LP-4 customers that recently paid for the cost of transmission facilities needed to convert from distribution service under Rate Schedule LP-4 to transmission service under Rate Schedule LP-5.  PPL R.Exc. at 3.

Exception No. 1

 	In its first Exception, PPLICA argues that the ALJ has not correctly defined the scope of the proceeding on remand.  PPLICA states that the ALJ characterized the Commission’s Remand Order as having made no findings regarding Donsco’s entitlement to relief.  Instead, the ALJ found that the Commission remanded the proceeding to give PPLICA another opportunity to litigate its case as a result of PPLICA’s averment that new evidence would be presented.  R.D.R. at 4.  PPLICA argues that the Commission’s Remand Order contained four directives, none of which bear any relation to Donsco’s eligibility for relief.[footnoteRef:6]  Id. at 4.  PPLICA avers that it complied with the Commission’s directives, and worked to develop a record from which the Commission is able to consider different pricing options for Donsco.  Donsco argues that, while the Commission requested information regarding the potential PennDOT plan,[footnoteRef:7] it did not base its decision to remand the proceeding on a claim of new evidence concerning the PennDOT plan, as incorrectly stated in the Recommended Decision on Remand.  The Remand Order stated that: [6:  	PPLICA states that the Commission’s Remand Order directed the Parties to address (1) the annual operating and maintenance costs of PPL’s facilities dedicated to Donsco and the rate impact on other LP-4 customers; (2) the rate impact on other LP-4 customers if Donsco would curtail or terminate service; (3) the viability of Donsco’s plan to obtain approval from the Pennsylvania Department of Transportation (PennDOT) to buy PPL’s 12 kV lines (PennDOT plan); and (4) the need for the requested relief if Donsco would purchase PPL’s 12 kV lines under the PennDOT plan.  Exc. at 4.]  [7:  	The ALJ notes that the fourth directive in the Remand Order sought details of PPLICA's alleged new evidence regarding use of the PennDOT right-of-way and bridge occupancy, and whether its use would render the request for LP-5 pricing moot.  Remand Order at 12-13.  The ALJ states that PPLICA abandoned this option and did not provide the evidence necessary to consider it.  PPLICA Remand M.B. at 27-28.  The ALJ states that “[i]n fact, the ‘new evidence’ regarding PennDOT's position on allowing Donsco to use the bridge for its own facilities, that PPLICA alleged had been discovered, and which formed at least a portion of the basis for PPLICA's petition for reconsideration, did not materialize during the remand.  PPLICA did submit photocopies of PennDOT regulations, all of which had been in the Pennsylvania Code prior to the litigation of the underlying case.”  R.D.R. at 28-29.    
	] 

Because we find that the record evidence is deficient with regard to other necessary evidence, we need not address PPLICA’s request for rehearing with regard to the alleged new evidence of the potential willingness of [PennDOT] to work with Donsco with regard to authorized utilization of highway and/or bridge rights-of-way to accomplish alternate distribution service from PPL.

Remand Order at 5.  PPLICA argues that the Commission concluded in the Remand Order that Section 2806(h) authorizes the relief requested by Donsco, and hence did not identify the statute’s applicability as an issue to be addressed on remand.  According to PPLICA, the ALJ erred in concluding that the Remand Order made no affirmative findings regarding Donsco’s entitlement to relief under Section 2806(h).  Exc. at 6-7.  PPLICA submits that the language in the Remand Order “overwhelmingly encourages the parties to concentrate efforts and resources towards developing an appropriate rate for Donsco under 2806(h) rather than relitigate issues relating to Donsco’s eligibility for flexible pricing.”  Id at 7.

		In response to PPLICA’s Exception No. 1, PPL argues that PPLICA’s contention that the Commission already has decided that Donsco is entitled to a special rate makes no sense.  In the December 2010 Rate Case Order, the Commission determined that PPLICA had not met its burden of proving that Donsco was entitled to a special rate.  PPLICA now contends that, based solely on its petition for reconsideration and without any further evidence, the Commission held in its April 2011 Remand Order that Donsco was, in fact, entitled to a special rate.  PPL submits that the Commission merely granted PPLICA a second opportunity to meet its burden of proof due to the lack of evidence.  In the Remand Order, the Commission stated that:

[W]e find that PPLICA has demonstrated reasonable arguments for this Commission to consider the relief requested.  Our remand will supply crucial information to make a decision that is well-informed and addresses not only the potential relief for Donsco, but also the impact on other PPL customers that must be considered.

Remand Order at 13 (emphasis supplied).  PPL also contends that the Parties, including PPLICA, presented evidence on remand that addressed the issue of whether or not Donsco was entitled to a special rate.  “Donsco cannot have it both ways – it cannot in the same remand proceeding produce evidence on a particular issue and then contend that the issue it addressed in its own evidence [already has been decided].”  PPL R.Exc. at 5.

		The OSBA argues that the ALJ properly defined the scope of the remand proceeding.  The OSBA states that, while the Commission determined that Section 2806(h) authorizes special rates, the Commission did not decide that Donsco meets the criteria for receiving a special rate under Section 2806(h).  The OSBA refers to statements in the Commission’s Remand Order indicating that the matter was being remanded to “allow consideration of additional pricing options permitted by Section 2806(h) of the Code,” Remand Order at 6; and that “we find that PPLICA has demonstrated reasoned arguments for this Commission to consider the rate relief requested.” Id. at 11 (emphasis supplied).  The OSBA states that the Commission did not conclude that PPLICA is entitled to flexible rates under Section 2806(h) as PPLICA argues.  Rather, the Commission remanded the proceeding to develop a more complete record to allow the Commission to consider pricing options under Section 2806(h).  OSBA R.Exc. at 5-6

 	We shall deny Exception No. 1.  Our Remand Order did not hold that Donsco was entitled to a special rate.  As PPL and the OSBA point out, the Remand Order merely remanded the proceeding to the Office of Administrative Law Judge for the development of a more complete record to allow consideration of pricing options that would be permitted by Section 2806(h).  Remand Order at 6.  We specifically stated that: 

We find that granting reconsideration is necessary because the record is devoid of information that the Commission requires to render a meaningful decision on the Donsco special rate issue.  PPLICA has established on the record that Donsco has experienced an extraordinary increase in its distribution rates.  This Commission has always been receptive to mitigating excessive increases in overall rates.  Therefore, we find it reasonable to remand this matter for further record development regarding specific rate options for Donsco and calculated potential rate impacts of same on other PPL customers.  

Id. at 11.  PPLICA’s attempt to transform the Remand Order into a Final Order, with a limited remand for the sole purpose of calculating a special rate for Donsco, has no merit and is rejected.

Exception No. 2

	 	In its second Exception, PPLICA argues that the ALJ committed an error of law by treating its request as a rate discrimination claim, rather than a claim for flexible rates under Section 2806(h).  PPLICA argues that (1) Section 2806(h) is an independent grant of authority to the Commission to establish flexible rates, and (2) rates established under Section 2806(h) are not subject to Section 1304’s requirement that rates be non-discriminatory.  PPLICA argues that, under the ALJ’s interpretation of Section 2806(h), PPLICA’s claim was incorrectly characterized as a rate discrimination claim.  Exc. at 8.  PPLICA submits that Section 2806(h) authorizes the Commission to establish flexible pricing based on a customer’s special needs, without reference to the relative condition of the utility’s other customers.  PPLICA submits that, while the ALJ appropriately referenced examples of flexible pricing where a natural gas customer had a bypass or alternative fuel opportunity, the criterion often used in the natural gas industry to justify negotiated rates is not appropriate for the electric industry under Section 2806(h) “since there is no substitute for electricity for Donsco.”  Id. at 9.  PPLICA submits that, under the principles of statutory construction, Section 2806(h) cannot be interpreted through the rate discrimination paradigm of Section 1304.

		PPL argues in response that, to qualify for a special rate under Section 2806(h), it is necessary to demonstrate “specific needs” or “competitive alternatives.”  PPL submits that PPLICA failed to make the required showings.  More specifically, PPL submits that PPLICA did not provide sufficient evidence to identify Donsco’s specific needs, or to determine what level of rate would be necessary to meet Donsco’s specific needs.  Instead, PPLICA merely has shown that Donsco was adversely affected by the recession of 2008-2009, like many other businesses.  PPL submits that PPLICA’s proposed monthly rate of $11,000 “was arbitrarily selected without appropriate cost basis and without any economic justification that it would enable Donsco to meet competition or its specific needs.  It is merely a rate that Donsco is willing to pay.”  PPL R.Exc. at 6.  According to PPL, PPLICA has not provided a financial analysis to support its claim that lower rates would improve its competitive position, a claim that could be made by virtually every business in the Commonwealth.  

 	PPL also argues that Section 2806(h) did not repeal Section 1304, and that Section 2806(h) must be read in pari materia with other provisions of the Code.  
1 Pa. C.S. § 1932.  In addition, it is well established through decades of precedent that special rates should be established only when good cause for special ratemaking has been demonstrated.  As a general rule, rates should be based on the costs of serving large numbers of customers that are similarly situated.  Setting rates for individual customers is not a sound ratemaking practice.  PPL R.Exc. at 7.  PPL submits that Section 2806(h) can be used to establish special rates in three situations where, absent rate relief, the customer would:  (1) bypass the electric distribution system; (2) generate its own electricity; or 
(3) close its operations.  PPL states that, in these situations, a special rate could benefit the public so long as the special rate is not lower than necessary to prevent bypass, self-generation or closure, and produces more than the incremental cost of providing service, i.e., the discounted rate makes a contribution to the recovery of the fixed costs of service.  According to PPL, Section 2806(h) also could be used to address a customer’s special needs, but such needs should not be the same ones that all customers face.  Id. at 8.  PPL submits that the most reasonable interpretation of Section 2806(h) is that it was intended to clarify that discounted rates are available to electric customers, in addition to gas customers, in the three situations enumerated above.

	 	The OSBA agrees with PPLICA that Section 2806(h) must not be disregarded, since “every Statute shall be construed, if possible, to give effect to all of its provisions.”  1 Pa. C.S. § 1921(a).  However, the OSBA argues that, in granting the power to the Commission to approve flexible rates, the Legislature did not eliminate the requirement that such rates must comply with Section 1304.  The OSBA states that Section 1304 does not prohibit all rate preferences or advantages; rather, Section 1304 prohibits unreasonable rate preferences or advantages.  OSBA R.Exc. at 7.  The OSBA asserts that, under its statutory interpretation, Section 1304 does not render Section 2806(h) superfluous; rather, Section 1304 and Section 2806(h) allow the Commission to create flexible rates where it is just and reasonable to do so.  Id.  The OSBA requests that the Commission deny PPLICA’s Exception No. 2, and hold that Sections 2806(h) and 1304 must be read together such that any flexible pricing must be just, reasonable and non-discriminatory.

		We shall deny Exception No. 2.  We agree with PPL’s and the OSBA’s argument that Section 2806(h) must be read in pari materia with other provisions of the Code, including Sections 1301 and 1304.  In our view, Section 2806(h) authorizes the Commission to approve flexible rates, subject to, inter alia, Section 1304’s prohibition against unreasonable rate preferences and advantages.  An interpretation of Section 2806(h) in isolation, without regard to Section 1304, would authorize the Commission to approve unreasonable rate preferences or advantages.  That indeed would be a novel interpretation of the Code.

	Exception No. 3

		In its third Exception, PPLICA argues that the ALJ erred by failing to find that it had demonstrated “special circumstances” that entitle Donsco to relief.  PPLICA argues that, while it bears the burden of proof in this proceeding, it provided evidence that established its prima facie case that Donsco faces special circumstances.  PPLICA submits that the burden of persuasion then shifted to the opposing Parties, and that PPL and the OSBA merely speculated that other customers could provide evidence of circumstances similar to Donsco’s.  However, neither Party identified a specific customer in the same situation, or otherwise rebutted the evidence of Donsco’s special circumstances.  PPLICA submits that the ALJ established an unreasonable standard of proof that would require any customer seeking relief under Section 2806(h) to provide information about every other customer in the service territory.  Exc. at 10.

		PPLICA submits that it provided evidence of Donsco’s special circumstances that support a finding that its situation is substantially different from other LP-4 customers, as follows:

1. In 2000, at the urging of the Pennsylvania Department of Environmental Protection ("DEP"), Donsco converted its Wrightsville facility from cupola melting process to electric melting operations, greatly increasing the facility's electric consumption.  
1. To accommodate the increased electric load resulting from its conversion, Donsco requested service on Rate LP-5.   
1. PPL concluded, at that time, that extending transmission voltage facilities from its North Columbia Substation across the Susquehanna River to Donsco's Wrightsville plant was "not a practical option." 
1. Donsco instead agreed to pay PPL $914,000 over 5 years for service through two dedicated 12.5kV lines, with both parties agreeing to remove the final two year obligation in exchange for Donsco granting PPL access to the lines for reliability purposes.  
1. Although unable to receive LP-5 service, Donsco reduced electric expenses through diligent participation in PPL's Time-of-Day program and paid approximately $42,744 in annual distribution charges in 2009.  
1. Elimination of the Time-of-Day program contributed to a 1,300% increase to Donsco's base rates in January 2010, resulting in a $35,000 monthly payment and an approximately $410,496 annual payment for electric distribution service.  
1. Donsco again requested conversion to LP-5; PPL confirmed available conversion options to be: 
1) building a new 69 kV line over the Susquehanna River; 2) boring under the Susquehanna River to install the 69 kV line underground; 3) running 69 kV submersible cables across the Susquehanna River; or 4) constructing a new 13-mile 69 kV line from the Otter Creek 230/69kV substation.  
1. Each option has fundamental impediments making it unworkable and/or cost prohibitive.  Building a new line over the Susquehanna River was projected to face substantial resistance from residents and environmental groups, tunneling under the river would take 5-6 years, and both PPL and Donsco agreed that laying submersible cables or constructing a new line from Otter Creek was not practical from either an engineering or economic perspective.  
1. Although served by dedicated lines, Donsco's Wrightsville facility pays 1.5% of the revenue requirement for integrated distribution equipment serving the LP-4 class, despite being only one of over 1,100 accounts in the class.  
1. Donsco's two direct competitors in PPL's service territory, Benton Foundry and Anvil International, each pay $709 per month for distribution service under Rate Schedule LP-5.  
1. Donsco's Wrightsville facility operates with a monthly billing demand of 16 MW, with the LP-4 class average demand at 1 MW and the next highest user peaking at 12 MW.

Exc. at 11-12 (emphasis in original; record citations and footnote omitted).  PPLICA submits that the ALJ inappropriately relied on individual components of Donsco’s overall situation to portray Donsco’s experience as common among PPL’s customers.  However, nothing in the record identifies a single customer that is facing Donsco’s circumstances, which include (1) a geographical impediment to LP-5 service; (2) monthly billing demand higher than any other customer in its class;[footnoteRef:8] and (3) paying for use of PPL’s distribution network while taking service only from dedicated lines, for which Donsco paid significant upfront guarantees.[footnoteRef:9]  Id. at 12-13.  PPLICA submits that, while each individual element of Donsco’s situation would not necessarily qualify it for special rates, taken as a whole Donsco’s situation creates special circumstances that qualify it for flexible pricing.  Id. at 13. [8:  	PPLICA states that Donsco’s billing demand also is higher than the class average demand for Rate Schedule LP-5, citing PPLICA Cross-Examination Exh. 8.  PPLICA states that PPL Witness Oliver Kasper incorrectly testified that the average demand for Rate LP-5 customers was 37.9 MW prior to PPL’s confirming the correct figure of 4.9 MW in response to an on-the-record data request.  PPLICA Exc. at 13, n. 9.]  [9:  	Donsco initially agreed to pay PPL $914,000 over five years for the construction of two dedicated lines to supply Donsco.  PPL and Donsco subsequently agreed that Donsco would not be required to pay the final $366,000 provided that it granted PPL emergency access to the lines.  PPLICA Exc. at 13, n. 10.] 


	 	PPLICA objects to the ALJ’s holding that “if a Company is to qualify for special treatment because of its unique circumstances, there must be some comparisons offered which would establish that its circumstances are, in fact, unique.”  Id.  PPLICA argues that this is an insurmountable burden to meet.  PPLICA submits that it has provided evidence that distinguishes Donsco from other PPL customers, and that it has met its burden of proving special circumstances.  Id. at 14.  PPLICA argues that speculative representations that other customers could show similar circumstances are insufficient to shift the burden of persuasion back to PPLICA.

		In response, PPL argues that, because individualized ratemaking is poor public policy, no special rate should be approved absent a compelling reason.  PPL submits that PPLICA has failed to demonstrate any special need or unique circumstances justifying a special rate for Donsco.  Although Donsco’s primary argument is that its circumstances are unique, PPLICA’s expert witness admitted under cross-examination that he had not reviewed the circumstances of any customer other than Donsco.  N.T. at 569-570.  PPL submits that PPLICA cannot establish that it is unique when it has not reviewed the circumstances confronting other LP-4 customers, citing Southeastern Pennsylvania Transportation Authority v. Pa. PUC, 470 A.2d 1092 (Pa. Cmwlth. 1984) (SEPTA).  PPL R.Exc. at 10.

		In addition, PPL asserts that PPLICA did not demonstrate that its circumstances are unique in any meaningful way.  PPL states that it is factually correct that Donsco’s distribution rates increased significantly on January 1, 2010, due to the combined effect of the elimination of the time-of-day billing option and the expiration of the Remand Riders.  However, seven other customers experienced greater percentage increases to their distribution rates for the same reasons; twenty-two other customers experienced distribution rate increases of 500 percent or more; more than 3,200 customers experienced significant distribution rate increases as a result of the elimination of time-of-day pricing; and 178,000 customers experienced distribution rate increases due to the expiration of the Remand Riders.  PPL St. No. 8-RM at 2-3; PPL R.Exc. at 11.  PPL concludes that the distribution rate increase experienced by Donsco on January 1, 2010, was not unique, since many customers experienced similar increases and some customers experienced greater percentage increases.  PPL R.Exc. at 11.

		In addition to disputing PPLICA’s claim that Donsco is unique due to the distribution rate increase that it experienced, PPL disputes PPLICA’s claims that Donsco is unique among PPL’s customers for other reasons, as follows.  First, PPL disputes the claim of uniqueness based on the financial impact of the rate increase on Donsco, arguing that Donsco ignores the fact that the distribution increase was offset in substantial part by the reduction in its cost of generation services.  PPL states that, on a total bill basis, Donsco experienced an increase of 26 percent in its total cost of electric service in 2010, which was average for PPL’s LP-4 customers.  PPL also claims that Donsco was able to pass through the distribution rate increase to its customers.  Id. at 12.  Second, PPL disputes the claim that Donsco is unique because it experienced financial stress due to excess capacity in the foundry industry.  PPL states that Donsco is not unique in this respect, and that many other businesses face similar challenges.  PPL asserts that Donsco’s worst calendar year was 2009 due to the economic recession of 2008-2009, not 2010 when the electric distribution rate increase became effective.  PPL states that Donsco’s lowest recent level of production and employment occurred in 2009, and that employment at the Wrightsville Foundry and Donsco’s profitability increased in 2010.  PPL submits that Donsco’s financial hardship in 2008-2009 was due to the recession and was not unique among businesses, and that the claim that increased operating expenses affects the ability to provide jobs is true of all businesses.  Id. at 13.  PPL also notes that Donsco’s production levels have increased since 2009, and argues that its electric distribution rates have little impact on the size of its workforce.  Id. at 14.  

 	Next, PPL disputes the claim that Donsco is unique because it has a demand greater than 4 MW.  PPL states that the record shows that PPL serves about twenty customers under Rate Schedule LP-4 with demands equal to or greater than 4MW.  Id.  PPL next disputes the claim that Donsco is unique because its Wrightsville facility is located in close proximity to a 69 kV transmission line owned by PPL.  PPL submits that the Wrightsville facility is located 1.3 miles from the nearest PPL transmission line, and many PPL industrial customers are as close or closer to PPL’s transmission lines.  “In fact, all of the 20 largest Rate Schedule LP-4 customers are closer to transmission facilities of PPL Electric than is Donsco’s Wrightsville Foundry.  Donsco’s claim . . . is simply incorrect.”  Id. at 15.

	PPL disputes PPLICA’s claim that Donsco is unique due to environmental or economic impediments to converting to 69 kV service under Rate Schedule LP-5.  PPL states that, of its 1,130 LP-4 customers, approximately 854, or 76 percent, would benefit from receiving service under Rate Schedule LP-5.  “Presumably all of these customers would convert to service under Rate Schedule LP-5 if there were no physical, environmental or economic obstacle to conversion.”  Id.  PPL also disputes the claim that Donsco is unique because of the need to cross the Susquehanna River to receive service under Rate Schedule LP-5, which PPL states is factually incorrect.  PPL states that Donsco’s Wrightsville Foundry can receive service at transmission voltage from transmission facilities owned by Metropolitan Edison Company (Met Ed).  PPL states that Donsco concluded that this option would be too expensive.  Regardless, PPL argues that the presence of the Susquehanna River is just one of many factors that affect the cost of receiving service at transmission voltage, and that such costs have prevented 854 other LP-4 customers from qualifying for Rate Schedule LP-5.  Id. at 15-16.

	PPL next disputes the claim that Donsco is unique because it paid a revenue guarantee to PPL for the 12 kV conductors that were constructed in 1999 to serve Donsco.  PPL submits that a revenue guarantee is a common and standard requirement for certain line extensions under Rule 3 of PPL’s Tariff-Electric Pa. P.U.C. No. 201 (Tariff).  According to PPL, Donsco is not in any way unique because it entered into a revenue guarantee contract with PPL.  Id. at 16.

	PPL states that the only sense in which Donsco is unique is that it is PPL’s largest LP-4 customer in terms of kW of demand.  However, Donsco’s size alone does not qualify it for a special rate.  SEPTA, supra.  PPL argues that claims of uniqueness based on a customer’s size should be rejected, since otherwise there would be many such claims.  The relative size of customers, in terms of electric usage or demand, changes over time.  In addition, if the largest customer on a rate schedule is deemed to be unique due to its size and thereby qualifies for a special rate, then the second-largest customer will become the largest customer, and the process could be repeated indefinitely.  PPL submits that it serves a wide range of customers under all of its major rate schedules, and the size of a customer’s load is not relevant under PPL’s Commission-approved Tariff in determining which rate schedule is applicable.  PPL states that its system of classification of customers has been in place for many years.  In fact, the ratio of the maximum monthly demand to the average monthly demand is less under Rate Schedule LP-4 than under any other major rate schedule.  With the Commission’s approval, PPL has long classified customers based on the voltage at which they receive service, and not their energy usage or demand.  Under PPL’s Tariff, Rate Schedule LP-5 applies only to customers that are supplied from available lines of 69 kV or higher, with the customer furnishing and maintaining all equipment necessary to transform the energy from line voltage.  PPL asserts that assigning customers to Rate Schedule LP-5 and LP-4 based on the voltage level at which they receive service makes sense because it follows the manner in which costs are incurred by PPL, and the manner in which the revenue requirement is allocated among customer classes.  In the cost of service studies produced by PPL in this proceeding, the costs of the primary distribution system were excluded from the costs assigned to Rate Schedule LP-5, since LP-5 customers do not utilize the primary distribution system that supplies energy at 12 kV or lower voltages.  PPL asserts that Donsco is properly classified as an LP-4 customer, and there is nothing unique about Donsco that qualifies it for a special rate.  Id. at 16-18.

	The OSBA also submits that the ALJ properly held that Donsco does not qualify for a special rate under Section 2806(h).  The OSBA states that Section 2806(h) requires that a customer demonstrate “special needs” to qualify for flexible rates, and that Section 1304 requires that any award of preferential rates must be just, reasonable and non-discriminatory.  The OSBA supports the manner in which the ALJ synthesized these statutory provisions, and argues that the ALJ was right in requiring Donsco to demonstrate that it is unique.  The OSBA submits, however, that a demonstration that a company is unique is not sufficient, since every company will be in some sense unique.  “Therefore, it is not only necessary for an applicant such as Donsco to demonstrate that its circumstances are unique, but it must also demonstrate that those circumstances justify a preferential rate under Section 2806(h).”  OSBA R.Exc. at 9.  The OSBA points out that, by its nature, a preferential rate requires that other customers will pay the shortfall.  In light of such rate discrimination, there must be some overriding public interest that justifies the rate discrimination.  “The Commission must, therefore, establish a standard whereby Section 2806(h) is given full effect while simultaneously preventing a flood of requests for flexible rates by companies that would benefit from lower utility bills.”  Id. 

		The OSBA submits that a threshold question for the Commission is how the language of Section 2806(h) is to be interpreted.  The relevant language is as follows:

§ 2806. Implementation, pilot programs and performance‑based rates

(a)	General rule.—The generation of electricity shall no longer be regulated as a public utility service or function except as otherwise provided for in this chapter at the conclusion of  a transition and phase-in period beginning on the effective date of this chapter and ending, consistent with the commission’s discretion under this section, January 1, 2001.  As of January 1, 2001, consistent with the commission’s discretion under this section, all customers of electric distribution companies in this Commonwealth shall have the opportunity to purchase electricity from their choice of electric generation suppliers.  The ultimate choice of the electric generation supplier is to rest with the consumer.

*	*	*

(h)	Flexible pricing. –In addition to the implicit authority of the Commission under section 501 (relating to general powers), the Commission has the authority to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives.


66 Pa. C.S. § 2806.  The OSBA states that Section 2806(h) could be interpreted as requiring an applicant to have both “specific needs” and “competitive alternatives.”  In that event, the OSBA submits that PPLICA’s Petition should be denied because it did not demonstrate that Donsco has any competitive alternatives to PPL’s distribution service.  OSBA R.Exc. at 10.  On the other hand, the OSBA states that Section 2806(h) could be interpreted as requiring either “specific needs” or “competitive alternatives.”  In that event, the question is whether Donsco has demonstrated the requisite “specific needs.”  Id.  The OSBA submits that Donsco did not offer any evidence that its situation is substantially different from the other members of Rate Schedule LP-4, or that it is any more deserving of preferential rates than other customers.  

 	Additionally, the OSBA submits that a demonstration of uniqueness would not be sufficient to justify preferential rates.  The OSBA argues that preferential rates should be used only to prevent a loss of load, and where the revenues from the customer exceed the cost of serving that customer.  The OSBA submits that preferential rates should be limited to those explicit conditions, where all other ratepayers would be economically better off if the load is retained than if it is lost.  Id. at 11.

	We shall deny Exception No. 3.  Section 2806(h) authorizes the Commission to approve flexible rates, including but not limited to contract-based tariffs designed to meet the specific needs of a customer.  We do not read Section 2806(h) as narrowly as PPL and the OSBA have suggested, and believe that “negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives” are but an example of the type of flexible rates that the Commission may approve.  The Commission in the past has approved flexible or alternative rates for natural gas utility customers without special statutory authorization, and we believe that we have similar authority to approve flexible rates for electric utility customers under the Commission’s implicit authority and broad powers granted to us under Section 501 of the Code, 66 Pa. C.S. § 501.  Section 2806(h) itself provides that its grant of authority is in addition to the Commission’s implicit powers under Section 501.  Accordingly, we do not believe that a precise interpretation of the phrase “negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives” is necessary for the purpose of this proceeding.  In our view, the types of flexible rates that the Commission may approve are not confined to those that fall under this rather murky descriptive language.  

 	That being said, as a matter of good public policy we believe that an applicant for flexible rates has a heavy burden of demonstrating that it would be in the public interest for it to pay less than the utility’s tariffed rates.  We agree with PPL that individualized ratemaking generally is poor public policy, and that a special rate should not be approved absent a compelling reason for doing so.  We also agree with the OSBA that special rates generally should be limited to cases where there is a threatened loss of the customer’s load, and where the revenues from the customer would exceed the cost of serving that customer, since other ratepayers would be economically better off if the load is retained than if it is lost.  

 	With these general observations in mind, the question before us is whether PPLICA has demonstrated that there is a compelling reason that PPL should be required to serve Donsco at a rate that is lower than the rates paid by other LP-4 customers.  In our view, PPLICA has not demonstrated a compelling reason why the Commission should require PPL to provide a special rate discount to Donsco.

		We understand and appreciate that Donsco experienced an increase of approximately 1,300% in its base rates on January 1, 2010.  However, the large increase in rates was not limited to Donsco, and does not serve to make Donsco’s circumstances special or unique.  PPL introduced evidence that seven other customers experienced greater percentage increases to their distribution rates for the same reasons; twenty-two other customers experienced distribution rate increases of 500 percent or more; more than 3,200 customers experienced significant distribution rate increases as a result of the elimination of time-of-day pricing; and 178,000 customers experienced distribution rate increases due to the expiration of the Remand Riders.  PPL St. No. 8-RM at 2-3; PPL R.Exc at 11.  PPL argues that the increase to Donsco’s distribution rates was offset in substantial part by the reductions in its cost of generation services and that, on a total bill basis, Donsco experienced an increase of only 26 percent in the total cost of electric service in 2010, which was average for PPL’s LP-4 customers.  Since other customers experienced a large increase in their distribution rates, seven customers experienced a greater percentage increase to their distribution rates, and the increase to Donsco’s total cost of electric service was average for LP-4 customers, we conclude that the increase in Donsco’s distribution rates was not unique, and does not present a compelling reason for providing Donsco with a special rate to the exclusion of other LP-4 customers. 

 	As stated above, PPLICA argues that, taken together, three elements of Donsco’s situation create special circumstances that qualify it for special rates.  The factors cited by PPLICA include (1) a geographical impediment to LP-5 service; (2) a monthly billing demand higher than any other customer in its class; and (3) paying for use of PPL’s distribution network while taking service only from dedicated lines, for which Donsco paid significant upfront guarantees.  Exc. at 12-13.  PPLICA submits that, while each individual element of Donsco’s situation would not necessarily qualify it for special rates, taken as a whole Donsco’s situation creates special circumstances that qualify it for flexible pricing.  Id. at 13.

 	 	Turning to the first factor cited by PPLICA, we understand the practical impediments to Donsco’s desire to be served at transmission voltage in order to qualify for Rate Schedule LP-5.  However, as PPL points out, of its 1,130 LP-4 customers, approximately 854, or 76 percent, would benefit from receiving service under Rate Schedule LP-5.  “Presumably all of these customers would convert to service under Rate Schedule LP-5 if there were no physical, environmental or economic obstacle to conversion.”  PPL R.Exc. at 15.  The nature of the obstacle preventing LP-4 customers from accessing PPL’s transmission system is not relevant.  In Donsco’s case, it happens to be the Susquehanna River.[footnoteRef:10]  Other LP-4 customers may face different physical, environmental or economic barriers to conversion, but the impact of various barriers to conversion is the same regardless of their nature.  As PPL points out, other categories of costs have prevented 854 other LP-4 customers from qualifying for Rate Schedule LP-5.  Id. at 15-16.   PPL also notes that the Wrightsville facility is located 1.3 miles from the nearest PPL transmission line, and that many PPL industrial customers are as close or closer to PPL’s transmission lines.  “In fact, all of the 20 largest Rate Schedule LP-4 customers are closer to transmission facilities of PPL Electric than is Donsco’s Wrightsville Foundry.”  Id. at 15.   For these reasons, we do not believe that the geographical impediment to Donsco’s receiving LP-5 service sufficiently distinguishes it from other LP-4 customers that face other types of impediments.   [10:   	We note that PPL disputes Donsco’s claim that it has to cross the Susquehanna River to receive service under Rate Schedule LP-5.  PPL states that Donsco can receive service at transmission voltage at the Wrightsville Foundry from transmission facilities owned by Met Ed, but that Donsco concluded that this option would be too expensive.] 


 	Turning to the second factor cited by PPLICA, we believe that the fact that Donsco has a monthly billing demand higher than any other customer on Rate Schedule LP-4 also does not sufficiently distinguish it from other LP-4 customers.   PPLICA states that Donsco's Wrightsville facility operates with a monthly billing demand of 16 MW, and that the LP-4 class average demand is 1 MW with the next highest user peaking at 12 MW.  PPL states that it serves about twenty customers under Rate Schedule LP-4 with demands equal to or greater than 4 MW.  PPL acknowledges that Donsco is the largest LP-4 customer in terms of demand, but argues that Donsco’s size does not qualify it for a special rate.  PPL argues that claims of uniqueness based on a customer’s size should be rejected, since otherwise there would be many such claims.  If the largest customer on a rate schedule is deemed to be unique due to its size and thereby qualifies for a special rate, then the second-largest customer will become the largest customer, and the process could be repeated indefinitely.  
 	We agree with PPL’s argument on this issue.  The size of a customer’s load is not relevant under PPL’s Tariff, which assigns customers to Rate Schedules LP-4 or LP-5 based on the voltage level at which they receive service.  Classifying customers in this manner tracks the way in which PPL’s costs are assigned to various customer classes.  In the cost of service studies that were produced by PPL in this proceeding, the costs of the primary distribution system were excluded from the costs assigned to Rate Schedule LP-5, since LP-5 customers do not utilize the primary distribution system that supplies energy at 12 kV or lower voltages.  PPL R.Exc at 16-18.  Accordingly, we do not agree with PPLICA that the size of Donsco’s load qualifies it for a more favorable rate than other LP-4 customers.

 	Turning to the third factor cited by PPLICA, PPLICA argues that Donsco’s payment for use of PPL’s distribution network while taking service only from dedicated lines, for which Donsco paid significant upfront guarantees, distinguishes it from other LP-4 customers.  Exc. at 12-13.  As stated above, Donsco initially agreed to pay PPL $914,000 over five years for the construction of two dedicated lines to supply Donsco. However, PPL and Donsco subsequently agreed that Donsco would not be required to pay the final $366,000, provided that it granted PPL emergency access to the lines.  PPLICA Exc. at 13, n. 10. 

 	PPL disputes PPLICA’s claim that Donsco is unique because it paid a revenue guarantee for the 12 kV conductors that were constructed in 1999 to serve Donsco.  PPL submits that a revenue guarantee is a common and standard requirement for certain line extensions under Rule 3 of PPL’s Tariff.  According to PPL, Donsco is not in any way unique because it entered into a revenue guarantee contract with PPL.  PPL R.Exc. at 16. 

	On balance, we do not believe that the $548,000 payment by Donsco in the form of a revenue guarantee for two dedicated 12 kV lines sufficiently distinguishes it from PPL’s other LP-4 customers such that Donsco would qualify for a special rate.  PPL agreed to waive the final $366,000 in payments by Donsco in return for emergency access to the lines.  In this situation, Donsco cannot claim that it should not be required to pay its share of the costs of the distribution system because it has paid for dedicated lines.  The lines are no longer dedicated to Donsco’s exclusive use, and Donsco was not required to pay the final $366,000 under the contract with PPL.  In addition, PPL submits that a revenue guarantee is a common and standard requirement for certain line extensions under Rule 3 of PPL’s Tariff.  According to PPL, Donsco is not in any way unique because it entered into a revenue guarantee contract with PPL.  PPL R.Exc. at 16.  We conclude that Donsco’s partial payment of a revenue guarantee, which later was waived, is not a compelling reason for requiring PPL to provide power to Donsco at a discounted rate.

	Exceptions Nos. 4 through 7

		PPLICA’s remaining Exceptions pertain to alternative mechanisms that it proposes to establish a discounted rate for Donsco.  In its fourth Exception, PPLICA argues that the ALJ erred in failing to adopt its proposed fixed monthly charge of $11,000 for Donsco.  In its fifth Exception, PPLICA argues that the ALJ erred in finding PPLICA’s eligibility criteria for its proposed new Rate Schedule LP-4 SI to be overly broad.  In its sixth Exception, PPLICA argues that the ALJ failed to consider its alternative proposal to insert additional language reflecting the Section 2806(h) requirements into PPL’s Tariff rather than adopting the above-referenced LP-4 SI standards.  In its seventh Exception, PPLICA argues that the ALJ failed to consider the merits of the alternative rate design that PPL initially submitted for the record in the remand proceeding.  All four of these Exceptions were opposed by PPL and the OSBA.

		We shall deny Exceptions Nos. 4 through 7.  PPLICA has not established that Donsco should receive a discounted rate; therefore, the merits of PPLICA’s proposed alternative mechanisms for granting a special rate to Donsco need not be considered.  There is no point in addressing the merits of alternative rate designs where, as here, the customer has not demonstrated a compelling reason that it should receive a special rate.	

Conclusion

		For the reasons stated above, we conclude that PPLICA has not established a compelling reason why Donsco should receive a discounted rate, pursuant to Section 2806(h) of the Code.  PPLICA did not demonstrate that Donsco’s circumstances differ materially from those of other LP-4 customers.  In the absence of unique or special circumstances, we believe that requiring PPL to provide service to Donsco at a discount would constitute unreasonable discrimination in rates in violation of Section 1304 of the Code, and would result in rates that are neither just nor reasonable in violation of Section 1301 of the Code; THEREFORE,

		IT IS ORDERED:

 	1.	That the Exceptions of  the PP&L Industrial Customer Alliance, filed on February 16, 2012, to the Recommended Decision on Remand of Administrative Law Judge Susan D. Colwell issued on January 27, 2012, are denied.

		2.	That the Recommended Decision on Remand of Administrative Law Judge Susan D. Colwell issued on January 27, 2012, is adopted to the extent consistent with this Opinion and Order.





		3.	That this proceeding shall be marked closed.
[bookmark: _GoBack][image: ]
							BY THE COMMISSION


							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 21, 2012

ORDER ENTERED:   June 21, 2012
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