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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by the following Parties: (1) Utility Workers Union of America System Local 537 (Complainant), on May 7, 2012; and (2) the Office of Consumer Advocate (OCA), also on May 7, 2012.  The Exceptions of the Parties were filed in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued herein on April 18, 2012.  On May 17, 2012, Pennsylvania-American Water Company (PAWC or Respondent) filed Reply Exceptions.

History of the Proceeding

On February 7, 2012, the Complainant, the authorized collective bargaining representative for certain of PAWC’s employees, filed a Complaint against PAWC.  Specifically, the Complaint alleged that PAWC violated Section 1406 of the Public Utility Code (Code), 66 Pa. C.S. § 1406, and 52 Pa. Code § 56.93, from at least 2008 until October 2011, because PAWC’s employees in the Mon Valley district office did not properly serve pre- and post-termination notices on customers.  The Complaint further asserts that Complainant’s members observed PAWC’s supervisors shredding documents, which the Complainant’s members believed to be three-day notices.  The Complainant alleges that it brought these matters to PAWC’s attention, but no changes were made to conform to the Code and the Regulations.  Complaint at 2-6.

On February 28, 2012, PAWC filed an Answer to the Complaint, as well as a Motion to Dismiss (Motion).  The Answer, inter alia, denied any violations of the Code or the Regulations.  The Motion asserted that the Complainant lacks standing to bring the instant Complaint.
 
On March 8, 2012, the Complainant filed an Answer to PAWC’s Motion, stating that PAWC’s alleged violations exposed the Complainant’s membership to the possibility of legal liability, loss of livelihood and physical harm.  

A hearing in this matter was scheduled for April 24, 2012 in Harrisburg, and the matter was assigned to ALJ Salapa.  On April 4, 2012, the Complainant filed a letter requesting, inter alia, that the ALJ convert the scheduled hearing into a prehearing conference.  The letter indicated that PAWC was in full agreement with the representations made in the letter.  On April 13, 2012, the OCA filed a Notice of Intervention and a “Public Statement.”

		In his Initial Decision, issued on April 18, 2012, ALJ Salapa recommended that the Complaint be dismissed due to lack of standing.   I.D. at 13-14.  Exceptions and Reply Exceptions to the Initial Decision were filed as above noted.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  
University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In his Initial Decision, ALJ Salapa reached five Findings of Fact, I.D. at 4‑5, and three Conclusions of Law, I.D. at 13.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Procedural Posture

We begin by addressing the nature of the Motion before us, because the analysis to be applied depends on the nature of the Motion.  The ALJ stated that PAWC filed Preliminary Objections, but found that the Commission’s regulations do not permit the issue of standing to be raised by Preliminary Objection.  Instead, he treated PAWC’s filing as a Motion for Summary Judgment pursuant to 52 Pa. Code § 5.102.

PAWC labeled its Motion a “Motion to Dismiss” and cited our general regulation regarding motions, 52 Pa. Code § 5.103.  We have promulgated several specific regulations providing for pre-trial motions to dismiss a case.  Since specific regulations control over general regulations, the ALJ properly attempted to treat the filing pursuant to one of these specific regulations.
     
 The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa. Code § 5.101(a)(1)-(6), as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

PAWC’s Motion asserted lack of standing by the Complainant to file the Complaint.  I.D. at 5.  The ALJ noted that, prior to 2006, the Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.101(a)(3) provided that parties could file what was then called a preliminary motion to dismiss a pleading that failed to state on its face the standing of a party to participate in a proceeding.  The amendments to the Commission’s Rules of Practice and Procedure in 2006 deleted this provision to more closely model the Pennsylvania Rules of Civil Procedure.  36 Pa. B. 2097 (April 29, 2006).  Id. at 5-6.

Lack of standing is not now included among the Commission’s limited bases for a preliminary objection, but is now an affirmative defense, and as such is properly raised in new matter.  Jackson v. Garland, 622 A.2d 969 (Pa. Super. 1993); Wroblewski v. Pennsylvania Electric Company, Docket No. C-2008-2058385 (Order entered May 15, 2009); Pa. R.C.P. No. 1030, 52 Pa. Code § 5.62(b).  Lack of standing was not so raised herein.  Therefore, the ALJ correctly found that PAWC’s Motion is not properly considered as a Preliminary Objection under the Commission’s rules because it attempts to raise grounds not included in 52 Pa. Code § 5.101(a).  Id. at 6. 

The ALJ found, however, that PAWC’s Motion could be treated as a Motion for Summary Judgment.  Id. at 6-7.  We disagree.  52 Pa. Code § 5.102(c) states:

A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits.  Documents not already filed with the Commission shall be filed with the motion.

In the instant case, there are no depositions, answers to interrogatories, admissions or affidavits.   There are no facts in evidence at all.  

The Motion was filed following the filing of a Complaint, at the same time that PAWC filed its Answer.  Although the Motion raised the issue of standing, we will not treat the Motion as New Matter.  Our Regulations are to be liberally construed to secure the just, speed and inexpensive determination of proceedings, and the Commission may waive a requirement when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.  52 Pa. Code § 1.2.  Treating the instant Motion as a Motion for Judgment on the Pleadings is appropriate, considering that the Motion was filed immediately following the close of the pleadings in this case.  52 Pa. Code 
§ 5.102(a).  See also, Madalyn M. Ciabattoni v. Timothy L. Rounsville t/a Schuylkill Valley Airport Shuttle, Docket No. C-2009-2097477 (Order entered September 11, 2009) (treating preliminary objections raising the issue of standing as a motion for judgment on the pleadings).  This approach would also promote the speedy resolution of this matter, without adversely affecting the rights of the Complainant.  The Complainant filed a response to the Motion, just as it could have filed an Answer if PAWC had filed a Motion for Judgment on the Pleadings.  52 Pa. Code § 5.102(a).  

Legal Standard

Motions for judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).  In this proceeding, PAWC bears the burden of demonstrating clearly that there is no genuine issue of material fact.  

The ALJ’s Decision

PAWC’s Motion contended that the Complaint must be dismissed for failing to allege facts sufficient to establish the Complainant’s standing to bring the Complaint.  The ALJ stated that his review of PAWC’s Motion, the Complaint and Answer, demonstrated that there is no issue of material fact for trial, and that PAWC is entitled to judgment as a matter of law on the issue of the Complainant’s standing to file its Complaint.  I.D. at 8.  

		The ALJ noted that standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598 (1991).  Generally, the Commission has held that a person or entity has standing when the person or entity has a direct, immediate and substantial interest in the subject matter of a proceeding.  Joint Application of Pennsylvania‑American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., Docket Nos. A‑212285F0046/47 and A‑210870F2001 (Order entered July 9, 1998); William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).  Requiring a person or entity to have a direct, immediate and substantial interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  Pa. PUC v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990). 

		The ALJ noted that, admitting the factual allegations in the Complaint and Answer to the Motion as true, for purposes of disposing of the Motion, the Complainant is not a customer of record.  The ALJ also noted that the entire focus of the Complaint is that PAWC has failed to comply with the Commission’s Regulations requiring it to provide notice of termination of service to its customers.  Id. at 9-10.  

          The ALJ concluded as follows: (1) the Complainant’s interest is not direct, since it is not adversely affected by PAWC’s alleged failure to comply with the Commission’s termination regulations: (2) the Complainant’s interests are not immediate, because it has suffered no injury as a result of PAWC’s alleged failure to comply with the Commission’s termination regulations; and (3) the Complainant’s interests are not substantial, because it has no discernible interest in this matter, other than the general interest of all citizens in seeking compliance with the law.  Id.  

          The ALJ stated that the Complainant lacks standing to maintain the action as a customer, a resident or an owner of PAWC.  Id. at 10.

The ALJ Erred with regard to Representational Standing

The Complainant contends that the ALJ is generally correct about the law of standing as it applies to individuals, often referred to as “first person standing.”  However, according to the Complainant, the ALJ erred in his interpretation of “representational standing,” as applied to this case.  Specifically, the Complainant contends that labor unions have in the past been recognized as having representational standing to bring legal actions on behalf of their membership.  Complainant Exc. at 2-6.  

Similarly, the OCA contends that the Initial Decision is in error because the Complainant has representational standing to bring a formal Complaint on behalf of its individual members.  OSA Exc. at 3-7.  

In response, PAWC essentially concedes that an organization or association such as Complainant would have standing to maintain an action as a representative of its individual members, if that organization or association alleges an immediate, direct and substantial injury to any one of its members, such that said member would have independent standing to maintain that action.  R. Exc. at 2.  PAWC argues, however, that Complainant did not allege an injury that would establish the standing of any of its individual members.  As a result, PAWC argues, regardless of whether the ALJ correctly addressed representational standing, his ultimate legal conclusion that the Complainant is without standing herein is correct, and should be adopted by the Commission.  R. Exc. at 2-4.    

		On review, we agree with the ALJ that the Union has not alleged an injury that would give it standing, in its own right, to maintain the instant complaint.  We agree, however, with the Complainant and the OCA that the Complainant would have representational standing if any of its individual members would have standing to maintain the instant complaint.  PPL Electric Utilities Corporation Universal Service and Energy Conservation Plan for 2011 through 2013, Docket No. M-2010-2179796 (Order entered May 5, 2011).  We therefore modify the ALJ’s Initial Decision.

The Complainant’s Members Do Not Have Standing

To have standing in this case, an individual member of the Complainant would need to have an interest in the proceeding that is substantial, immediate and direct.  William Penn Parking Garage, supra.  For an interest to be “immediate,” there must be a close causal nexus between the injury and the action challenged, and the injury must be within the zone of interest sought to be protected by the applicable law.  For an interest to be “direct,” the injury must not result but for the action challenged.  Finally, for an interest to be “substantial,” the injury must be unique from the common interest all citizens have in securing proper compliance with the law.  George v. Pa. PUC, 735 A.2d 1282 (Pa. Cmwlth. 1999).  

The Complainant asserts that PAWC’s alleged failure to comply with the Commission’s termination of service regulations has the potential to expose the Complainant’s members to legal liability, loss of livelihood and increased risk of physical injury.  Complainant’s Ans. to Motion at 1-2.  With regard to legal liability, Complainant asserts that its members are being forced to engage in conduct, and otherwise render service to the public, that is in violation of the Commission’s regulations.  Id. at 1.  The Complainant also notes that the collective bargaining agreement between it and PAWC requires Complainant’s members to serve three-day notices on customers.  Complaint at 3.  The Complainant suggests that its members are vulnerable to liability because PAWC’s customer could argue that they did not receive their termination notices due to a union member’s failure to deliver termination notices.  Id. at 2.

With regard to loss of livelihood, the Complainant implies that PAWC’s failure to have union members properly serve three-day notices has impacted, or will impact, the number of union workers employed by PAWC.  With regard to safety, the Complainant argues:

Moreover, the interest of utility employees – and their standing to come before the Commission – is heightened when the unlawful conduct involves contact between the employees and the public.  Utility employees enjoy a special relationship with the public.  They are permitted to go on private property to read and service meters, connect and disconnect service, and otherwise ensure that safe and reasonable service is being provided to the public.  The public has the right to expect that utility employees are doing their job in accordance with the law.
Unfortunately, when utilities direct employees to engage in unlawful conduct (such as terminating service without providing the legally required notice, as [Complainant] has alleged in this case), that jeopardizes not only the availability of service to the customer, but also the safety of utility employees performing the unlawful act.
Customers are understandably angry when their service is being disconnected in accordance with the law, and that anger can manifest itself as physical violence against the utility employee.  When the termination is occurring without proper notice, there is an even greater risk to the utility employee’s safety.

Complainant’s Ans. to Motion at 9-10 (note omitted).

The Complainant further argues that the Code protects the safety of utility employees in the performance of utility service.  The Complainant notes that Section 1501 of the Code, 66 Pa. C.S. § 1501, mandates, inter alia, that public utilities change and improve service and facilities as necessary and proper for the safety of its employees as well as the public.  Complainant’s Exc. at 7-9.  The Complainant also argues that Section 3316 of the Code, 66 Pa. C.S. § 3316 (relating to protection of public utility employees), encourages utility employees to bring before the Commission allegations of utility violations of the Code and the Commission’s Regulations.  Id. at 8.  
		The OCA contends simply that the Initial Decision’s conclusion that the Complainant’s members lack standing is not supported by substantial evidence.  OCA Exc. at 8-10.

		In response, PAWC avers that none of Complainant’s members can establish an injury that is immediate and direct, both of which are required in order to establish individual standing.  As a result, continues PAWC, the Commission must dismiss the instant Complaint.  R. Exc. at 4-6.  PAWC also avers that the safety of its employees is a high priority.  However, the argument that PAWC’s alleged failure to follow proper termination of service procedures might incense ratepayers to heightened levels of violence, thereby increasing the risk of physical assaults on utility employees, “fails to pass the straight face test,” particularly when there have been no allegations of actual or threatened assaults resulting from the alleged violation.  R. Exc. at 6.
 
		PAWC also argues that the Complainant’s factual allegations, even if accepted as true, do not provide a sufficient legal basis to establish standing.  R. Exc. at 7.  It further contends that, because the Complainant has not established any threat of injury that is immediate or direct under Pennsylvania law, the Commission should dismiss the Complaint.  Id. 

On review, viewing the Complainant’s well-pleaded facts in their most favorable light, we find that the Complainant’s members do not have standing because they do not have a direct or immediate interest in PAWC’s alleged failure to comply with Commission Regulations pertaining to termination notices.  As stated above, for an interest to be “direct,” the injury must not result but for the action challenged.  For an interest to be “immediate,” there must be a close causal nexus between the injury and the action challenged, and the injury must be within the zone of interest sought to be protected by the applicable law.  We find that the Complainant has failed to allege a sufficient connection between PAWC’s alleged violations and the interests of the individual members of the Complainant.

Contrary to the Complainant’s allegations, the risk of personal legal liability for Complainant’s members resulting from PAWC’s alleged violations is neither immediate nor direct.  The Complainant alleges that PAWC has directed its members to engage in unlawful conduct.  However, even if this averment is accepted as true, the factual allegation does not compel the legal conclusion that liability will result for the Complainant’s members.  R. Exc. at 5.  Indeed, relevant regulations specify actions that a “public utility” shall take prior to service termination.  

         Therefore, even if PAWC is violating the Commission’s Regulations as alleged, PAWC would be the party principally responsible for actions taken, or not taken, by its employees in the course of their employment.  See, 66 Pa. C.S. § 3301(a).  In short, Complainant’s members cannot claim to be faced with “immediate” harm.  The risk of personal legal liability for the members is so attenuated that it cannot be considered either immediate or direct and, accordingly, does not provide adequate ground for standing.

		We note that the Complainant has not alleged that any of its members have lost their jobs due to PAWC’s actions.  It merely alleges that Complainant’s members’ livelihoods are threatened by PAWC’s alleged violation.  We do not believe this vague, general pleading establishes a sufficient nexus between PAWC’s actions and the interests of Complainant’s members.  In addition, we agree with PAWC that it is not valid to attempt to draw a line of legal causation from an alleged regulatory violation by PAWC to potential future physical assaults against union employees by PAWC’s customers.  We also find that Section 3316 protects whistleblowers from retaliation by their utility-employers, but it does not give whistleblowers an independent basis for establishing standing to maintain a complaint against a utility in this Commission.    
 
		Although we will deny the Exceptions filed by the Complainant and by the OCA for the reasons outlined above, we find that the Complainant has made very serious allegations that may warrant further Commission scrutiny.  Accordingly, the Bureau of Investigation and Enforcement is directed to examine the alleged failure of PAWC’s Mon Valley district office to deliver pre- and post-termination notices, as alleged in the instant Complaint, and to take whatever further action may be warranted. 

Conclusion

We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision and the Exceptions and Reply Exceptions filed thereto.  Premised upon our review of the record, we shall: (1) deny the Complainant’s Exceptions; (2) deny the OCA’s Exceptions; and (3) modify the Initial Decision; all consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by the Utility Workers Union of America System Local 537 on May 7, 2012, to the Initial Decision of Administrative Law Judge David A. Salapa, are denied.

2.	That the Exceptions filed by the Office of Consumer Advocate on May 7, 2012, to the Initial Decision of Administrative Law Judge David A. Salapa, are denied.

3.	That the Initial Decision of Administrative Law Judge David A. Salapa, issued on April 18, 2012, is modified, consistent with this Opinion and Order.

4.	That the Motion to Dismiss of Pennsylvania-American Water Company herein is granted.

5.	That the Complaint filed by the Utility Workers Union of America System Local 537 at Docket No. C-2012-2287204 is dismissed.

6.	That a copy of this Opinion and Order shall be served on the Commission’s Bureau of Investigation and Enforcement, which is directed to examine the alleged failure of PAWC’s Mon Valley district office to deliver pre- and post-termination notices, as raised in the instant Complaint, and to take whatever further action may be warranted. 

7.	That this proceeding shall be marked closed.
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							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  June 21, 2012

ORDER ENTERED:  June 21, 2012
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