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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of James Munro (Complainant), filed on February 9, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued January 18, 2012, in the above-captioned proceeding.  PECO Energy Company (PECO) filed Replies to Exceptions on February 17, 2012.  For the reasons set forth herein, we shall grant the Complainant’s Exceptions, in part, deny the Complainant’s Exceptions, in part, and modify the Initial Decision consistent with the discussion in this Opinion and Order.  


History of the Proceeding

On December 7, 2010, the Complainant filed a Formal Complaint (Complaint) against PECO, alleging that there were incorrect charges on his electric bill.  He indicated that he was disputing $3,612 of the past due amount.  Complaint at ¶ 5. 

On January 3, 2011, PECO filed a Preliminary Objection, averring that the Complaint lacked specificity and requesting that the Complainant file an amended complaint.  By letter dated January 11, 2011, the Complainant submitted additional information in response to PECO’s Preliminary Objection.  In his response, the Complainant stated that, on or about 1989, he sold a property at 1902 Weatherstone Drive, Paoli, Pennsylvania.  According to the Complainant, the settlement sheet included a balance due to PECO of approximately $200 that was to be paid by the buyer.  The Complainant averred that that old balance had grown through the years to $3,829.03,[footnoteRef:1] mainly as a result of interest and penalties.  He disputed the $3,829.03 amount and indicated that he was willing to pay the original balance.   [1:  	The amount disputed in the Complaint was $3,612.00, not $3,829.03.] 


On February 4, 2011, ALJ Vero issued an Order denying PECO’s Preliminary Objection, and ordering PECO to file an Answer to the Complaint, as amended by the Complainant’s letter dated January 11, 2011, within twenty days of the issuance of the Order.

PECO filed an Answer and New Matter on January 31, 2011.  In its New Matter, PECO averred that the Complainant was improperly attempting to dispute charges for which he previously admitted liability; that PECO properly credited the Complainant’s account for all payments made; and that, absent a change in income, the Complainant was not eligible for a new payment arrangement because he had defaulted on two prior Commission-issued payment arrangements.  PECO also averred that any disputes regarding billings dating more than four years prior to the filing of the Complaint were barred by Section 1312 of the Public Utility Code (Code), 66 Pa. C.S. 
§ 1312; and that any disputed acts which occurred more than three years prior to the filing of the Complaint were barred by Section 3314 of the Code, 66 Pa. C.S. § 3314.  New Matter 20-24.  

By Hearing Notice dated February 8, 2011, the Parties were notified that an initial hearing was scheduled for March 16, 2011, at 10:00 a.m.  A Prehearing Order was issued on February 16, 2011, advising the Parties of the date and time of the scheduled hearing, informing them of procedures applicable to this proceeding, and directing the submission of documents at the hearing.
 
		On March 9, 2011, the Complainant submitted via facsimile a written request for continuance of the March 16, 2011, hearing for medical reasons.  By letter dated March 9, 2011, the ALJ granted the Complainant’s request for a continuance.

On March 15, 2011, the Office of Administrative Law Judge (OALJ) issued a Hearing Cancellation/Reschedule Notice scheduling the initial hearing for April 29, 2011.  Due to a conflict in the ALJ’s schedule, the OALJ issued a second Hearing Cancellation/Reschedule Notice on March 17, 2011, notifying the Parties that the initial hearing was scheduled for April 21, 2011, at 1:30 p.m.

On the day of the hearing, the Complainant arrived at the lobby of the Commission’s Philadelphia Office at approximately 10:00 a.m.  With the assistance of PECO’s counsel and the court reporting agency, ALJ Vero was able to accommodate the Complainant by starting the hearing at approximately 10:45 a.m., as opposed to the 1:30 p.m. scheduled starting time. 
The Complainant appeared pro se, testified on his own behalf, and sponsored one exhibit that was admitted into the record.  PECO was represented by counsel, presented the testimony of its senior regulatory assessor in charge of investigating complaints filed with the Commission, and sponsored five exhibits that were admitted into the record.  

During the hearing, PECO objected to the Complainant’s testimony regarding a high bill dispute because it had not been served with the Complainant’s Answer to PECO’s New Matter and had not had an opportunity to investigate the allegations about the disputed billing.  Tr. April 21, 2011, at 20.  As a result, the ALJ agreed to schedule a further hearing for the limited purpose of gathering evidence on and adjudicating the Complainant’s high billing dispute.  Tr. April 21, 2011, at 21-22, 85-87.  By Hearing Notice dated August 19, 2011, the OALJ scheduled a further hearing for October 3, 2011, at 10:00 a.m.

On September 14, 2011, the ALJ received a facsimile from the Complainant requesting a continuance of the hearing on the basis that he had not received any information from PECO since the initial hearing, and because the Hearing Notice dated August 19, 2011, contained no information regarding the subject matter of the hearing.  

On September 15, 2011, ALJ Vero issued a letter-response to the Complainant, reminding him that the purpose of the further hearing was to collect evidence on and adjudicate his high billing dispute concerning the period from December 2010 through January 2011.  The ALJ also denied the Complainant’s request for a continuance.   

On September 29, 2011, the Complainant sent another facsimile to the ALJ requesting a continuance of the hearing on the basis that PECO failed to test his meter and to prepare a meter report.  Due to time restrictions, the ALJ called the Complainant on September 29, 2011, and left a message on his answering machine informing him that his request for a continuance was denied.  I.D. at 4.    

The further hearing was held as scheduled on October 3, 2011.  The Complainant appeared pro se and sponsored one exhibit that was admitted into the record.  PECO was represented by counsel, presented the testimony of its high bill field supervisor, and sponsored three exhibits that were admitted into the record.  During the hearing, the ALJ requested that PECO submit information regarding degree days for the Winter of 2009 to 2010, and the Winter of 2010 to 2011.  By cover letter dated October 5, 2011, PECO submitted three exhibits in response to the ALJ’s request which were admitted into the record.  

The record closed on October 20, 2011, and consisted of the transcript of the April 21, 2011 initial hearing, pages 1-90, and the transcript of the October 3, 2011 further hearing, pages 1-92, as well as the exhibits submitted by the Parties.   

In the Initial Decision, issued on January 18, 2012, the ALJ dismissed the Complaint with prejudice.  As previously noted, the Complainant filed Exceptions on February 9, 2012.[footnoteRef:2]  PECO filed Replies to Exceptions on February 17, 2012.  [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  We also note that the Exceptions were filed two days after the deadline for filing Exceptions.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code 
§ 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.] 


  
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

ALJ Vero made fifty-three Findings of Fact and reached eight Conclusions of Law.  I.D. at 5-13, 28-29.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In the Initial Decision, the ALJ initially addressed the Complainant’s claim of incorrect charges on his electric bill from PECO.  The ALJ determined that PECO had properly billed the Complainant for service rendered and had credited the Complainant’s account for all payments made.  Accordingly, she found that the Complainant was responsible for the entire balance on his account with PECO.  I.D. at 21.  In reaching her determination, the ALJ first concluded that the Complainant was disputing charges for which he had continuously admitted liability.  Id. at 17.  The ALJ reasoned that the Complainant had entered into three payment arrangements, and on each of these occasions, he admitted liability for billed services, including the transferred balance in dispute.  Second, the ALJ stated that the Complainant failed to present any reasons why he should be reimbursed for paying current charges.  Third, the ALJ concluded that the Complainant’s high balance dispute was barred by the statute of limitations pursuant to 


Section 3314 of the Code, 66 Pa. C.S. § 3314.[footnoteRef:3]  Id. at 18.  The ALJ stated that, even if the Complainant first became aware of the $400 outstanding balance in March 2004, the events that gave rise to his claim were almost seven years old when he filed the instant Complaint on December 7, 2010.  Id. at 19.  The ALJ further stated that she found the Complainant’s balance to be the direct result of the Complainant’s history of making late, partial, or no payments to his account.  Id. at 20. [3:  	Section 3314(a) of the Code provides the following:  

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.
 ] 


The ALJ also addressed the Complainant’s high billing dispute which covered the billing period from December 14, 2010, to January 18, 2010.  The ALJ concluded that any circumstantial evidence the Complainant presented to support his high billing claim was insufficient to demonstrate that his potential for electricity consumption was low.  Id. at 24.  Additionally, the ALJ determined that a comparison of the bill the Complainant received in January 2011 and the bill he received in January 2010 did not show the 30% to 40% increase in consumption that the Complainant claimed in his testimony but, rather, the increase in consumption was only 22.06%.  The ALJ further noted that the winter of 2010-2011 was more severe than the winter of 2009-2010.  Id. at 25.  The ALJ found that the Complainant’s bill was correct as rendered based on her consideration of PECO’s exhibits and testimony and the results of PECO’s meter test.  Id. at 26. 

Lastly, the ALJ addressed the Complainant’s request for a payment arrangement.  In reaching her conclusion that the Complainant was not entitled to a payment arrangement, the ALJ relied on George Crawford v. National Fuel Gas Distribution Corporation, Docket No. C-20066348 (Order entered December 6, 2007), and found that the Complainant did not demonstrate a good faith effort to pay his bills timely or in full.  I.D. at 27.   
  
In his first Exception, the Complainant states that the ALJ incorrectly described his appearance at the April 21, 2011, hearing on page three of the Initial Decision.  The Complainant avers that both he and PECO’s witness arrived at the hearing at the scheduled 10:00 a.m. time and that PECO’s counsel was incorrect about the hearing start time.  Exc. at 1.  

In response, PECO states that the ALJ did not err and correctly outlined the events as supported by the record.  PECO indicates that the March 17, 2011 Hearing Cancellation/Reschedule Notice served on the Complainant and PECO rescheduled the hearing for April 21, 2011, at 1:30 p.m.  R. Exc. at 6. 

Based on our reading of the second Hearing Cancellation/Reschedule Notice, dated March 17, 2011, which was served on both Parties, it is clear that the initial hearing was scheduled for April 21, 2011, at 1:30 p.m.  The ALJ accommodated the Complainant by arranging to start the hearing at approximately 10:45 a.m.  Therefore, the Complainant’s Exception on this issue is denied.

In his second Exception, the Complainant contests the ALJ’s rulings during the hearing that some of the testimony he submitted was inadmissible as hearsay.  The Complainant points to his testimony regarding information a PECO employee told him during a conversation about a bill increase from $812 to $2,200.  Exc. at 1; Tr. April 21, 2011, at 76, 78.  

In response, PECO asserts that the ALJ properly disallowed the Complainant to testify about what a PECO employee allegedly told him about a bill because the PECO employee did not testify at the hearing, and the Complainant did not provide any reason to allow the testimony into the record under any exception to the hearsay rule.  R. Exc. at 6-7 (citing Rules 801, 802, and 803 of the Pennsylvania Rules of Evidence, Pa. R.E. 801, 802, and 803).   

We find merit in the Complainant’s second Exception as we believe that the Complainant’s testimony likely falls within an exception to the hearsay rule pertaining to an admission by a party-opponent.  See Pa. R.E. 803(25).  In considering the Complainant’s testimony, however, we find that it does not present any new information and is not dispositive to the outcome in this case.  While we will grant this Exception, it is not necessary to modify any portion of the Initial Decision as a result. 

In his third Exception, the Complainant maintains that the ALJ and counsel for PECO had friendly exchanges and joked between themselves and that this demonstrated the ALJ’s bias toward PECO.  Exc. at 2.  In response, PECO states that the Complainant’s assertion is not supported by the record.  R. Exc. at 7.

Based on our review of the record, it does not appear that the ALJ exhibited bias in favor of PECO in conducting this proceeding.  Therefore, the Complainant’s third Exception is denied.     

In his fourth Exception, the Complainant avers that a $400 arrearage from a prior account continued to increase over time to an arrearage over $3,000.  He states that PECO never informed him of the $400 bill or the additional charges until 2004.  Exc. at 2.  

In reply, PECO asserts that the ALJ correctly concluded that the Complainant’s claims regarding incorrect charges on his bill dating back to 1999[footnoteRef:4] were barred by the three-year statute of limitations in Section 3314 of the Code, 66 Pa. C.S.  [4:  	At the April 21, 2011 hearing, the Complainant testified that in 1999 he sold his home at 1902 Weatherstone Drive, Paoli, Pennsylvania, and there was an outstanding balance of $400 that was not paid by the buyer in settlement.  Tr. April 21, 2011, at 8.  The information the Complainant provided during the hearing is different from the information he provided in his amended Complaint.] 

§ 3314.  

In his Exception, the Complainant is asserting the same claims he made in his Complaint which were properly rejected by the ALJ.  We agree with the ALJ’s conclusion that the Complainant was disputing charges for which he had continuously admitted liability based on the fact that he had entered into three payment arrangements.  As the ALJ noted, Section 1403 of the Code, 66 Pa. C.S. § 1403, defines a “payment agreement” as “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  See, I.D. at 17-18.  Furthermore, we concur with the ALJ that the Complainant’s claims were barred by the three-year statute of limitations set forth in Section 3314(a) of the Code, 66 Pa. C.S. § 3314(a).  As such, this Exception is denied.

In the Complainant’s fifth Exception, he refers to paragraph two on page fifteen of the Initial Decision.  He indicates that he entered into a payment arrangement with PECO in 2008, and before sending his first payment, he called PECO to verify the payment amount.  According to the Complainant, a PECO billing representative provided him with the incorrect amount, he then sent in the incorrect amount, and, as a result, PECO terminated the payment arrangement.  Exc. at 2.  

In reply, PECO submits that the Complainant is mischaracterizing the payment agreements he had and attempting again to introduce hearsay evidence.  PECO avers that the record shows that the Complainant received six payment agreements and that none of the agreements were made in 2008.  R. Exc. at 8.  

The record does not support the Complainant’s claim that he entered into a payment arrangement with PECO in 2008.  In fact, the record demonstrates that PECO determined that payment arrangements were not warranted in response to the Complainant's requests for payment arrangements on both April 10, 2008, and on November 19, 2008.  PECO Exhibit 4.  Accordingly, the Complainant’s Exception is denied.  

In his sixth Exception, the Complainant avers that paragraph two on page eighteen of the Initial Decision incorrectly states that the Complainant was not under a payment arrangement with either the Commission or PECO from January 2009, through and including January 2010.  According to the Complainant, payment arrangements were in place in 2009 and 2010.  He also states that he paid $3,600 toward a bill that should not have been billed to him and that PECO failed to notify him of his arrearage for five years.  As such, the Complainant believes he is entitled to a refund or credit from PECO.  Exc. at 2.  

In reply, PECO avers that the Complainant mischaracterizes the evidence regarding his six payment arrangements, whether negotiated with PECO or ordered by the Commission.  PECO asserts that the Complainant has a history of broken payment arrangements and has not paid his bills on time for a long period of time.  R. Exc. at 8.  

On review of this Exception, we find that the ALJ’s decision that the Complainant should not be reimbursed for paying current charges on regular bills without contributing toward his arrearage was proper.  The evidence shows that the Complainant did not have any payment arrangements in place between January 2009 and January 2010.  While the Commission established a payment arrangement on the Complainant’s behalf on January 28, 2010, this arrangement had no impact on the Complainant’s January 19, 2010 regular bill from PECO.  PECO Exhibits 1, 6.  Therefore, this Exception is denied.

In his seventh Exception, the Complainant responds to the ALJ’s statement in the first paragraph of page twenty-five of the Initial Decision, which indicates that the increase in consumption between January 2010 and January 2011 at the Complainant’s residence was only 22.06%.  The Complainant avers that, as he previously submitted, he spent little time in his home in January 2011 due to surgery, and he continues to dispute the amount billed to his account in January 2012.  Exc. at 3.  

In response, PECO states that the ALJ correctly relied upon the evidence that established PECO’s bill for the disputed period was correct as rendered.  PECO avers that the Complainant testified that he was in and out of his residence from January 1, 2011, through on or about January 14 or 15, 2011, when he returned to his residence on a full time basis.  R. Exc. at 9; Tr. October 3, 2011, at 26.  According to PECO, when the Complainant was in his residence on a part time basis, he maintained the heat at 66 or 67 degrees, which was just three degrees less than his typical temperature, because his dog was at the residence.  R. Exc. at 9; Tr. October 3, 2011, at 27, 29, 30.  PECO indicates that this period of time coincided with one of the coldest winters in Pennsylvania, as noted by the ALJ.  R. Exc. at 9; Tr. October 3, 2011, at 30. 

We concur with the ALJ’s resolution of the Complainant’s high bill claim.  First, the ALJ applied the correct legal standard for evaluating high bill complaints.  She noted that the Commission may consider the billing history of the account, any change in usage patterns, such as a change in the number of occupants residing in the household or potential energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  I.D. at 22 (citing Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011)).  The ALJ also properly considered the relevant evidence in this case in determining that PECO’s bill was correct as rendered.

In the Complainant’s final Exception, he refers to information pertaining to a settlement discussion between the Complainant and PECO which was not included in the Initial Decision.  Exc. at 3.  In reply, PECO states that settlement discussions are usually confidential and would not typically be addressed in an Initial Decision and that Pa. R.E. 408 prohibits submitting as evidence statements made in relation to settlement discussions.  Accordingly, PECO submits that the ALJ properly did not consider the information regarding settlement discussions between PECO and the Complainant.  R. Exc. at 9.   

Based on our review of this Exception, we find that the ALJ’s decision not to address settlement discussions in the Initial Decision was appropriate and consistent with Commission practice.  We note that Section 5.231(d) of our Regulations, 52 Pa. Code § 5.231(d), provides that offers of settlement are not admissible in evidence against counsel or a party claiming the privilege.  Thus, the Complainant’s final Exception is denied.    

Moreover, while we agree with the ALJ’s decision that the Complainant was not entitled to a payment arrangement in this case, we disagree with the reasoning in the Initial Decision on this issue.  We believe that the ALJ improperly relied on Crawford, supra, because the analysis in that case does not apply to payment arrangements for active customers like the Complainant whose service has not been terminated for non-payment.  Crawford, at 15.  Rather, Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), does not allow us to establish another payment arrangement for the Complainant.  Section 1405(d) provides that “[a]bsent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”  In this case, the Complainant has defaulted on two Commission-established payment arrangements, one that was established on December 7, 2004, at BCS Case No. 1801817, and one that was established on January 28, 2010, at BCS Case No. 2641001.  Tr. April 21, 2011, at 14, 39-41; PECO Exhibits 1, 2, 3, 4, 6.  The Complainant has not presented any evidence to demonstrate a change in his income.  Accordingly, the Complainant’s request for a payment arrangement shall be denied on this basis.  

Conclusion

		Based upon our review of the Exceptions, the Initial Decision, and the record in this proceeding, including the Parties’ filings, we shall grant the Complainant’s Exceptions, in part, deny the Complainant’s Exceptions, in part, and modify the Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		
IT IS ORDERED:

		1.	That the Exceptions of James Munro, filed on February 9, 2012, are granted, in part, and denied, in part, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued January 18, 2012, is modified, consistent with this Opinion and Order.  

		3.	That the Complaint filed by James Munro against PECO Energy Company at Docket No. C-2010-2214718 is dismissed, with prejudice.




		4.	That this case shall be marked closed.    
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							Rosemary Chiavetta
							Secretary
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ORDER ADOPTED:  June 21, 2012 

ORDER ENTERED:   June 21, 2012
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