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PENNSYLVANIA PUBLIC UTILITY COMMISSION



William Creagh	:
		:
	v.	:	C-2011-2263520
		:
PECO Energy Company	:



INITIAL DECISION


Before
Darlene D. Heep
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On September 12, 2011, William Creagh (“Creagh” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against PECO Energy Company (“PECO” or “Respondent”) alleging that he was not living at the service address, the 3rd and 4th  floors of 106 Chestnut Street, during the time of the charges at issue, 2006-2009.  He further alleges that the bill has substantially increased due to late fees and penalties and that the charges should be removed from his account.  This is an untimely appeal of a BCS decision on July 1, 2011, No. 2832760, finding that Complainant was liable for the arrearages, having opened the customer account on April 21, 2006 and as the owner of the building.

		On October 10, 2011, the Respondent filed an Answer and New Matter.  In its Answer, the Respondent denies that there are incorrect charges and that Complainant did not live in the property during the time the charges were incurred.  As New Matter, Respondent alleged that Complainant is owner of the property, did not comply with a payment agreement entered on November 6, 2009 and that the bills issued to Complainant are accurate.

		A hearing was scheduled for February 28, 2012.  Dana Carosella, Esquire appeared for PECO.  William Creagh was present.  After consideration and agreement by PECO, the hearing was continued to allow Complainant an opportunity to consult an attorney and prepare documentation.  Complainant was also advised that he should be present and prepared to go forward on the new hearing date and that his case could be dismissed if he is not prepared and does not present evidence to support his position.  He was further advised that he should bring any relevant witnesses or documents.  Complainant acknowledged understanding this caution. (Tr. 22-23).  

		On April 6, 2012, the matter reconvened.  Complainant appeared without an attorney and prepared to proceed. (4.6.12 Tr. 7).[footnoteRef:2]  He presented one witness, Anthony Marino, and four (4) exhibits:  Complainant’s Exhibit 1 – March 30, 2012 facsimile and letter sent to PECO in application for service and attachments; Complainant’s Exhibit 2 – City of Philadelphia Unsafe designation notice following fire at service address; Complainant’s Exhibit 3 – Photos of fire damaged service address and repair; Complainant’s Exhibit 4 – City of Philadelphia Report of Fire Alarm at service address.     [2: 	All following transcript references are to the April 6, 2012 hearing. ] 


		Attorney Carosella again represented Respondent PECO Energy Company.  The Respondent presented one witness, Charles Thomas, PECO Regulatory Assessor.  Respondent also presented 18 exhibits:  PECO Exhibit 1 – Account Activity Statement; PECO Exhibit 2 – High Bill Report;  PECO Exhibit 3 – Collection History; PECO Exhibit 4 – BCS Decision Report; PECO Exhibit 5 - Payment Agreement History; PECO Exhibit 6 – Screen Shot of Creagh Account; PECO Exhibit 7 - Screen Shot of Doud Account; PECO Exhibit 8 – Screen Shot of Kabul Restaurant Account; PECO Exhibit 9 – Meter Readings; PECO Exhibit 10 – Lease Agreement from Mr. Brown; PECO Exhibit 11 – Letter from Stevens and Lee; PECO Exhibit 13 – Monthly Kilowatt Readings for Creagh Account; PECO Exhibit 15 – Monthly Kilowatt Readings of Mr. Doud Account;  PECO Exhibit 16 – Daily Kilowatt Readings for Creagh Account; PECO Exhibit 17 – Monthly Kilowatt Readings for Kabul Account; PECO Exhibit 18 – Daily Kilowatt Readings for Kabul Restaurant.  

		An objection to PECO Exhibit 12 was sustained.  All other exhibits were admitted.  The record closed on April 6, 2012.  

FINDINGS OF FACT

1. Complainant is William Creagh. 

2. Respondent is PECO Energy Company.

3. The service address at issue is 106 Chestnut Street, 3rd and 4th floors, Philadelphia, Pennsylvania 19107. 

4. Complainant purchased the building at 106 Chestnut Street (the building) on April 20, 2006. (PECO Exhibit 11).  

5. At the time of the purchase, there were tenants on the first and second floors and the 3rd and 4th floors were uninhabitable. (Tr. 9, 12).


6. On April 21, 2006, service was established in Complainant’s name for the 3rd and 4th floors. (Tr. 66, PECO Exhibit 6).

7. The building is of mixed use with a restaurant on the street level, a second floor apartment and 3rd and 4th floors. (Tr. 11).

8. There are three meters at the property – one for the restaurant, Kabul, one for the second floor and one for the 3rd and 4th floors. (Tr. 12-13). 

9. On June 9, 2008, there was a fire in the building. (Complainant Exhibit 4, Complainant Exhibit 3).

10. Complainant worked on or hired others to work on the condition of the 3rd and 4th floors in 2006, 2007, 2008 - before and after the fire, 2009, 2010, 2011 and 2012. (Tr. 33-34, Complainant Exhibit 3).

11. Up to three subcontractors worked on the 3rd and 4th floors in 2008. (Tr. 48-49). 

12. In 2009, Complainant discovered that he had an outstanding balance with PECO when he sought to establish service on the 3rd and 4th floors so that he could begin renovations.  (Tr. 13 -15).  

13. As of the date of the hearing, the balanced owed by Complainant to PECO was $7,538.85, including late charges. (Tr. 93, PECO Exhibit 1). 

14. Complainant established a payment agreement with PECO on November 11, 2009, and defaulted on December 28, 2009. (PECO Exhibit 5).

15. Complainant established a payment agreement for his PECO bill through the PUC on July 5, 2011, and defaulted on August 29, 2011. (PECO Exhibit 5).

16. On June 2, 2012, PECO Field Investigator McQuilkin went out to the building to perform a passing load test and to verify that there was no foreign wiring; however, there was no one there and, in a telephone call, Complainant cancelled the visit due to a family emergency. (Tr. 61, PECO Exhibit 2).

17. Complainant lived on the 3rd and 4th floors from 2009 until 2012 when his second floor tenant died in his apartment. (Tr. 54).

18. A new tenant signed a lease for the 3rd and 4th floors on February 13, 2012, and established an account with PECO on February 16, 2012. (PECO Exhibit 10; Tr. 73-74).


DISCUSSION

Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).

To satisfy this burden, Complainant must establish that Respondent was responsible for the problem alleged in his Complaint through a violation of the tariff, the Public Utility Code, or a regulation or order of the Commission. 66 Pa.C.S.A. § 701; Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).

		Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would then have to provide some additional evidence to rebut the evidence presented by the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission. Milkier v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		A customer of record is responsible for any unpaid arrearage on that account pursuant to PECO's tariff and Chapter 14 of the Code.  Nixon v. PECO Energy Company, 2012 Pa. PUC LEXIS 270 (Pa. PUC 2012).  "Customer" is defined in the Code as a “natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested. 66 Pa.C.S. § 1403.  PECO’s tariff provides that a customer is “[a]ny person, partnership, association, or corporation, lawfully receiving service at a single meter location from the Company." Supplement No. 8 to Tariff Electric Pa. P.U.C. No. 4, First Revised Page No. 6, Superseding Original Page No. 6.  In the case of rental properties, where a dwelling unit (apartment building) is individually metered, unless notified to the contrary by the tenant or an authorized representative, the owner is responsible for the payment for utility services to the premises. 66 Pa. C.S. § 1529.1.  

Title 52 Pa. Code § 56.22 provides that: 

(a)	Every utility subject to this chapter is prohibited from levying or assessing a late charge or penalty on any overdue utility bill, as defined in § 56.21 (relating to payment), in an amount which exceeds 1.5% interest per month on the full unpaid and overdue balance of the bill. These charges are to be calculated on the overdue portions of the bill only. The interest rate, when annualized, may not exceed 18% simple interest per annum. 


PECO’s Late Fees and Collection costs are contained in its Tariff, Section 17.5.  A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm'n, 912 A.2d 386 (Pa. Cmwlth. 2006). 

		Complainant has had unpleasant occurrences in this building.  However, there is no evidence of a violation by or any fault of PECO or any event or fact that absolves him of responsibility for the arrearages and any late charges.  There is no question that the Complainant lived on the 3rd and 4th floors from 2009 to 2012 and is therefore responsible for any charges incurred during that time.   Also, PECO records show that he was customer of record for the meter associated with the 3rd and 4th floors beginning the day after his purchase in 2006.  Consequently, Complainant has failed to provide record evidence that he is not responsible for the payment for services rendered by Respondent between 2006 – 2009. 

		As customer of record, one need not live at the service address to be responsible for the services provided there.  See Nixon at 10; See also Wood v. PECO Energy Company, 2012 Pa. PUC LEXIS 452 (Pa. PUC 2012).   Moreover, Complainant is the owner of the building, which also establishes him as responsible for the period between his purchase date in 2006 and the time that he moved into the 3rd and 4th floor apartment.  66 Pa. C.S. § 1529.1.

		There was no evidence presented that the late charges included in the final balance were in violation of the PECO tariff, PUC regulations or Code.  Nothing supports removing these charges from his account. [footnoteRef:3] [3: 	As all arrearages fall within the limitations period set forth in 66 Pa. C.S.A. § 1312, that issue will not be addressed. ] 


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 

2. The Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).

3. Complainant has not met his burden of proof.  66 Pa. C.S. § 332(a), 66 Pa.C.S. § 1405, 66 Pa. C.S. § 701.



ORDER

		THEREFORE,

		IT IS ORDERED:


1. 	That the complaint of William Creagh against PECO Energy Company at Docket No. C-2011-2263520 is hereby dismissed.

2. 	That the record at Docket No. C-2011-2263520 is marked closed.


Date:	              June 5, 2012       						
		Darlene D. Heep
		Administrative Law Judge



8

BEFORE THE


 


PENNSYLVANIA PUBLIC UTILITY COMMISSION


 


 


 


 


William Creagh


 


:


 


 


 


:


 


 


v.


 


:


 


C


-


2011


-


2263520


 


 


 


:


 


PECO Energy 


Company


 


:


 


 


 


 


INITIAL DECISION


 


 


 


Before


 


Darlene D. Heep


 


Administrative Law Judge


 


 


 


HISTORY OF THE PROCEEDING


 


 


 


 


 


On 


September 12, 2011


, 


William Creagh


 


(“


Creagh


” or “Complainant”) filed a formal 


complaint with the Pennsylvania Public Utility Commission (“Commission”


 


or “PUC”


) against PECO 


Energy Company (“


PECO” or “Respondent”) alleging that he was not living at th


e service address, 


the 


3rd and 4th 


 


floors of 


106 Chestnut Street


,


 


during the time of the charges at issue, 


2006


-


2009.  


He 


further alleges 


that the bill has substantially increased due to late fees and penalties and that the charges 


should be removed from 


his account.  


This is 


an un


timely appeal of a BCS 


decision on July 1, 2011


, 


No. 2832760


, finding that Complainant was liable for the arrearages, having opened the customer 


account on April 21, 2006 and as the owner of the building


.


 


 


 


 


On 


October 10, 2011


, 


the Respondent filed an Answer


 


and New Matter


.  


In its 


Answer, the Respondent 


d


e


ni


e


s


 


that the


re are incorrect charges


 


and that Complainant did not live in the 


property during the time the charges were incurred.


  


As New Matter, Respondent alleged that


 




BEFORE THE   PENNSYLVANIA PUBLIC UTILITY COMMISSION         William Creagh   :       :     v.   :   C - 2011 - 2263520       :   PECO Energy  Company   :         INITIAL DECISION       Before   Darlene D. Heep   Administrative Law Judge       HISTORY OF THE PROCEEDING           On  September 12, 2011 ,  William Creagh   (“ Creagh ” or “Complainant”) filed a formal  complaint with the Pennsylvania Public Utility Commission (“Commission”   or “PUC” ) against PECO  Energy Company (“ PECO” or “Respondent”) alleging that he was not living at th e service address,  the  3rd and 4th    floors of  106 Chestnut Street ,   during the time of the charges at issue,  2006 - 2009.   He  further alleges  that the bill has substantially increased due to late fees and penalties and that the charges  should be removed from  his account.   This is  an un timely appeal of a BCS  decision on July 1, 2011 ,  No. 2832760 , finding that Complainant was liable for the arrearages, having opened the customer  account on April 21, 2006 and as the owner of the building .         On  October 10, 2011 ,  the Respondent filed an Answer   and New Matter .   In its  Answer, the Respondent  d e ni e s   that the re are incorrect charges   and that Complainant did not live in the  property during the time the charges were incurred.    As New Matter, Respondent alleged that  

