BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

The Victory Condominium Association
:


:


v.
:
C-2011-2268126


:

PECO Energy Company
:
INITIAL DECISION
Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING


On October 18, 2011, The Victory Condominium Association (Victory or complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent).  In the Complaint, Victory alleged that due to an error, PECO applied a contract minimum of 560 kW to all of its bills in all of the non-summer months since June 2008, when it should have instead applied contractual limits of 200/500 kW with an off-peak maximum of 600 kW.  Victory asserted that PECO’s billing mistake resulted in overcharges from June 2008 to December 2010 in the amount of $145,683.55.  Additionally, complainant asserted in paragraph 17 that:
PECO will be unjustly enriched if it is permitted to retain the financial benefit of the excessive and unreasonable rates and charges it imposed by knowingly applying an incorrect rate when it knew or should have known that Rate HT was the most advantageous rate.  At all relevant times PECO was aware or should have been aware that Rate GS was causing Complainant to pay excessive utility charges but withheld this information from Complainant.  It will be unjust and unreasonable if PECO is permitted to reap the financial benefit of its unlawful discrimination and negligence.

As relief, Victory requested:
That the Commission enter an Order directing PECO to refund and/or credit Complainant the difference between the rates and charges which were imposed under Rate GS and the rates and charges which should have been imposed under Rate HT from June 2008 to the present.  Complainant also seeks pre-judgment interest, costs, and such other relief as the Commission deems appropriate.



On November 16, 2011, the respondent filed an Answer denying the material allegations of the Complaint.  As New Matter, PECO alleged that this is an account for service to a residential condominium building; that prior to the current account being opened, the building in question was used as a residential condominium called the “Victory Building” with PECO account number 022-06-97-0810-10-01; that the Victory Building was managed by Philadelphia Management; that service was provided to the Victory Building at Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW; and that in 2008, service was also provided pursuant to PECO’s Night Service and Construction Riders.  PECO further alleged that pursuant to an August 19, 2008 written request from Wentworth Property Management, Victory’s new management company, PECO changed the complainant’s name to “The Victory Condominium Association,” opened new account number 34455-61001 for Victory, instituted service for Victory at Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW, and placed the account on PECO’s Night Service Rider.  PECO maintained that it opened Victory’s new account with the aforementioned contract limits pursuant to Victory’s August 19, 2008 written request, which stated that “nothing is changing” with regard to Victory’s contract limits.  PECO’s New Matter was endorsed with a Notice to Plead advising the complainant that it had 20 days to file a written response denying or correcting the New Matter of PECO Energy Company.



Also on November 16, 2011, PECO filed a Preliminary Objection to the Complaint pursuant to 52 Pa.Code § 5.101(a)(1), requesting that the Commission strike paragraph 17 of Victory’s Complaint on the basis that “unjust enrichment” is not  a claim within the jurisdiction of the Commission.  Also, pursuant to 52 Pa.Code § 5.101(a)(2), PECO requested the Commission to strike paragraphs 9 through 18 on the basis that they were cut and pasted from a prior complaint filed by the law firm of Halberstadt & Curley, that these paragraphs are unrelated to the instant Complaint and therefore should be stricken as impertinent matter.  PECO’s Preliminary Objection was endorsed with a Notice to Plead advising the complainant that it had 10 days to file a written response to PECO’s Preliminary Objections.


On November 29, 2011, Victory filed an Amended Complaint
 with the Commission against PECO.  The Amended Complaint was essentially the same as the October 18, 2011, Complaint, with the exception that Victory eliminated the language of paragraphs 9 through 18 that were included with the initial Compliant.  Also, the complainant asserted in paragraph 13 that:
PECO will be unjustly enriched if it is permitted to retain the financial benefit of the excessive and unreasonable rates and charges it imposed by knowingly applying an incorrect Contract Minimum.  It will be unjust and unreasonable if PECO is permitted to reap the financial benefit of its unlawful discrimination and negligence.

As relief, Victory requested:
That the Commission enter an Order directing PECO to refund and/or credit Complainant the difference between the charges which were imposed under the 560 KW Contract Minimum and the charges which should have been imposed under a 200 KW Contract Minimum from June 2008 to January 2011.  Complainant also seeks pre-judgment interest, costs, and other such relief as the Commission deems appropriate.

By hearing notice dated December 8, 2011, a hearing was scheduled for Thursday, February 9, 2012, at 10:00 a.m. and the matter was assigned to me.  



On December 14, 2011, PECO filed an Answer and New Matter (December 2011 Answer) to the Amended Complaint, again denying the material allegations of the Complaint.  



Also on December 14, 2011, PECO filed its Preliminary Objection of PECO Energy Company to Strike Non-Jurisdictional Claim, pursuant to 52 Pa.Code § 5.101(a)(1), requesting that the Commission strike paragraph 13 of Victory’s Complaint on the basis that “unjust enrichment” is not  a claim within the jurisdiction of the Commission.  PECO’s Preliminary Objection was endorsed with a Notice to Plead advising the complainant that it had 10 days to file a written response to the Preliminary Objection of PECO Energy Company.
On December 21, 2011, the complainant filed its Response to Preliminary Objection of PECO Energy Company (Response).  In the Response, complainant requested that the Commission overrule PECO’s Preliminary Objection on the basis that Victory’s claims, including the averments of paragraph 13 of the Amended Complaint, directly challenged PECO’s rate and service practices.  
By Order Granting Respondent’s Preliminary Objections dated January 20, 2012, I sustained PECO’s Preliminary Objections, struck paragraph 13 from the Amended Complaint and directed that the February 9, 2012, hearing proceed as scheduled to address the issues of incorrect billing and inadequate service.

On January 30, 2012, PECO filed a Motion for Summary Judgment or Partial Summary Judgment (Motion).  In its Motion, PECO argued that pursuant to 66 Pa.C.S.A. § 3314(a), the events about which Victory complains occurred outside of the Commission’s three-year statute of limitations.  PECO further argued that pursuant to 66 Pa.C.S.A. § 1303, without actual notice of service conditions, it was not required to compute Victory’s bills under the most advantageous rate.  PECO endorsed its Motion with a Notice to Plead advising the complainant that it had 20 days from the date of the Motion to file a written response.  
Also on January 30, 2012, PECO filed a Motion for Continuance of the February 9, 2012, hearing in order to allow the complainant sufficient time to respond to the Motion, and also to provide me with time to rule on the outstanding Motion.  
By Interim Order Granting Request for Continuance dated February 3, 2012, I granted PECO’s request and continued the February 9, 2012, hearing pending resolution of the outstanding Motion.

On February 21, 2012, the complainant filed The Victory Condominium Association’s Response Brief to PECO Energy Company’s Motion for Summary Judgment and Brief in Support of Cross Motion for Summary Judgment (Cross Motion).  Complainant endorsed its Cross Motion with a Notice to Plead advising PECO that it had 20 days to file a written response to complainant’s Cross Motion.

According to the Commission’s docketing system, PECO did not file a response to Victory’s Cross Motion For Summary Judgment.

As discussed in more detail below, summary judgment is appropriate because no genuine issues of material fact exist, and PECO is entitled to judgment as a matter of law.
FINDINGS OF FACT

1. The complainant in this proceeding is The Victory Condominium Association, whose address is listed in the Complaint as 1001-1013 Chestnut Street, Philadelphia, PA 19107.

2. The respondent in this proceeding is PECO Energy Company. 
3. Prior to August 19, 2008, PECO provided electric service to the building, known at that time as “Victory Building,” under account number 022-06-97-0810-10-01.  PECO records identified Philadelphia Management as the complainant’s management company.  PECO provided service to the building at Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW.  Service was also provided pursuant to PECO’s Night Service and Construction Riders.
4. On May 30, 2008, a representative from Philadelphia Management advised a PECO account representative via e-mail that Philadelphia Management would be giving up management of the Victory Building and asked what was required to change the name and billing address for the account.

5. In a reply e-mail dated May 30, 2008, a PECO account representative provided the Philadelphia Management representative with the information that the new management company would have to supply to change the name and billing address for the account.  The information required included “type of service,” with the instruction from the account representative that “If nothing is changing with the operation of the building, I assume the new owner will stay with the same contract limits but I need that stated in the letter.”  The PECO account representative instructed that the new management company would have to include all of the information on the new management company’s letterhead for the Victory account and return it to her.
6. On August 19, 2008, a representative from Wentworth Management supplied the requested information to the PECO account representative on Wentworth Property Management letterhead.  Regarding type of service the letter indicated “[t]ype of service: (If nothing is changing with the operation of the building, I assume the new owner will stay with the same contract limits but I need that stated in the letter.) nothing is changing.”
7. On August 19, 2008, at the complainant’s request, PECO changed the complainant’s account information to reflect the name “The Victory Condominium Association,” to reflect Wentworth Management as complainant’s new management company, and to reflect new account number 34455-61001.  
8. At complainant’s request, PECO instituted service for The Victory Condominium Association at Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW.  The account was also placed on PECO’s Night Service Rider, but not the Construction Rider.
9. On January 24, 2011, the board president of Victory Condominium Association sent a letter to PECO requesting that the contract limits on complainant’s account be adjusted to 200 kW minimum and 500 kW maximum effective on its next billing.
10. Effective February 9, 2011, PECO adjusted the contract minimum on complainant’s account to the requested contract minimum of 200 kW and contract maximum of 500 kW.  

DISCUSSION


The Commission’s regulation at 52 Pa.Code § 5.102 permits the filing of motions for summary judgment.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admission and supporting affidavits.  52 Pa.Code §5.102(c)  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code §5.102(d)(1).  



The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortg. Co. of Pa. v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Co. v. Pike Coal Co., 412 A.2d 466 (Pa. 1979).  Summary judgment will be granted only where the right is clear and free from doubt.

The provision at 52 Pa.Code § 5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S.A. § 703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989). 
In the Complaint, the complainant alleged that, in spite of having actual notice about its service conditions when service was initiated for The Victory Condominium Association in August 2008, PECO did not apply the most advantageous rate to Victory’s account.


In its Motion, PECO argued that the events about which Victory complains occurred outside of the statute of limitations contained in 66 Pa.C.S.A. § 3314(a).  Additionally, PECO argued that pursuant to 66 Pa.C.S.A. § 1303, without actual notice of service conditions, it was not required to compute Victory’s bills under the most advantageous rate.  


Upon review of the record, it is clear that there are no genuine issues of material fact.  Prior to August 19, 2008, PECO provided electric service to the complainant, known at that time as “Victory Building,” under account number 022-06-97-0810-10-01.  PECO records identified Philadelphia Management as the complainant’s management company.  At that time, PECO provided service to the complainant under Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW.  At that time, service was also provided pursuant to PECO’s Night Service and Construction Riders.

Following an August 19, 2008, request by complainant’s new management company, Wentworth Management (Wentworth), in which Wentworth specifically advised PECO that Victory would be staying with the same contract limits, PECO changed the complainant’s account information to reflect the name “The Victory Condominium Association,” assigned new account number 34455-61001, instituted service for The Victory Condominium Association at Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW, and placed Victory on PECO’s Night Service Rider.  PECO did not place Victory on its Construction Rider.
Victory did not make contact with PECO again regarding contract limits until January 24, 2011.  At that time, the Board President for the Victory Condominium Association sent a letter to PECO requesting an adjustment to the contract limits on its account to a contract minimum of 200 kW and a contract maximum of 500 kW.  Following this notice to PECO, PECO adjusted the contract limits on Victory’s account effective February 9, 2011. 
As previously noted, there are no genuine issues of material fact in this case.  For the reasons set forth below, PECO is entitled to judgment as a matter of law.

Section 3314(a) of the Public Utility Code, 66 Pa.C.S.A. § 3314(a), provides as follows:

   (a)  GENERAL RULE.-- No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefore arose, except as otherwise provided in this part.

(Emphasis added).  This provision provides a general limitation period of three years for any action under the Code, except as otherwise provided.  See, Duquesne Light Co. v. Pennsylvania Pub. Util. Comm’n, 611 A.2d 370 (Pa. Cmwlth. 1992).  The statute of limitations can be tolled by the filing of an informal complaint with the Commission and by the doctrine of equitable estoppel which is based on the theory of estoppel.  As no informal complaint was filed in this case, the statute cannot be tolled on that basis. 


Nor is the statute of limitations tolled by the doctrine of equitable estoppel.  In Ely v. Pennsylvania American Water Company, Docket No. C-20055616 (Commission Remand Order entered July 10, 2006), the complainant filed a Complaint alleging that a Pennsylvania American Water Company (PAWC) contractor “tore up his asphalt driveway while replacing a water line to a house behind his.” As relief, the complainant wanted the Commission to order PAWC to restore his driveway to its original condition.  In its Answer, PAWC denied that it was responsible for any problems alleged in the Complaint.  In New Matter, PAWC argued that the complainant’s Complaint was time-barred because the cause of action arose on December 18 and 19, 2001.  The Commission disagreed with PAWC’s position that the Complaint was barred by the statute of limitations, reasoning the following:

The evidence of record clearly indicates that the pro se Complainant diligently pursued this matter both with PAWC and Bulldog Construction Company.  Shortly after the hole was dug in December 2001, Complainant was told by PAWC that the restoration of his driveway would be deferred until Spring 2002 because of cold weather.  In the spring of 2002, Complainant received verbal assurances for inspection and repair of his driveway but nothing occurred…In 2003, Complainant received more phone calls and assurances from PAWC but no action to repair his driveway was taken.  FOF 13.

This is a classic case for the application of equitable estoppel.  The doctrine of equitable estoppel serves to toll the statute of limitations and is based on the theory of estoppel.  It provides that a defendant may not invoke the statute of limitations if through fraud or concealment he causes the plaintiff to relax his vigilance or deviate from his right of inquiry into the facts.  The doctrine does not require fraud in the strictest sense, but rather, fraud in the broadest sense, which includes an unintentional deception.  

Commission Opinion and Order at 2-3.  The Commission determined that PAWC’s repeated assurances that it would restore the complainant’s driveway caused him to essentially “relax his vigilance.”  Id. at 3.


There is no evidence of fraud or concealment committed by PECO in the record.  What is evident from the record is that PECO received word that complainant’s management company was changing from Philadelphia Management to Wentworth, that PECO asked if anything was changing regarding the type of utility service provided to the complainant, and that on August 19, 2008, Wentworth informed PECO that nothing was changing.  Although the record demonstrates that Victory determined that there was an issue with its contract limits on or about January 24, 2011, there is nothing in the record to suggest that prior to January 24, 2011, PECO prevented the complainant in any way from determining that there was an issue regarding the contract limits applied to its account.  Consequently, Victory’s argument that it is entitled to a refund because PECO had actual knowledge that its usage requirements had changed when service was initiated (August 19, 2008) is clearly barred by the three-year statute of limitations.


Regarding refunds, 66 Pa.C.S.A. § 1312 provides the following:

If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.



For Victory to be entitled to any refund pursuant to 66 Pa.C.S.A. § 1312, it would have to demonstrate that it is entitled to a refund because the rate PECO charged it “was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility.”  In the present case, Victory has not claimed that PECO’s Rate HT itself was unjust or unreasonable, or that Rate HT was in violation of a regulation or Commission order, or that PECO billed it in excess of the applicable rate contained in PECO’s existing and effective tariff.  Instead, Victory has claimed that it is entitled to a refund because it believes that PECO had actual knowledge at the time service was initiated that its usage requirements had changed, thus requiring PECO to communicate with Victory to explain its options for service pursuant to 66 Pa.C.S.A. § 1303.  As previously noted, Victory’s argument regarding what transpired at the time service was initiated is barred by the three-year statute of limitation in 66 Pa.C.S.A. § 3314(a).



Regarding adherence to tariffs, 66 Pa.C.S.A. § 1303 provides:

No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  (emphasis added).  
Under 66 Pa.C.S.A. § 1303, utilities do not have an affirmative obligation to monitor the usage characteristics of their customers and determine the proper rate.  Instead, the responsibility is upon utility customers to provide the utility company with actual notice of a change in service conditions before the utility must determine and supply service at the most advantageous rate.  In City of Pittsburgh v. Duquesne Light Co., 54 Pa. PUC 460, 463 (1980), the Commission stated as follows:

The more correct, sensible, and practical interpretation of § 1303 is that actual, not constructive, notice is required before a utility is required to determine and apply the most advantageous rate.  We adopt this interpretation.  The term “actual notice” includes such notice as is affirmatively proved to have been given to a party directly, and also such notice as a party is presumed to have received personally because facts within its knowledge were sufficient to place upon the party the duty to inquire about the fact or condition in question.  The former is to express actual notice -- e.g., written or oral notice -- and the latter is implied actual notice.

The Commission continues to adhere to this principle.  See, Springfield Township v. Pa. Pub. Util. Comm’n, 676 A.2d 304 (1996); and Mauro v. Duquesne Light Co., 69 Pa. PUC 105 (1989).


The record is clear that Victory did not directly notify PECO that anything had changed or request any assistance from PECO in picking a more advantageous rate until January 24, 2011.  Clearly, PECO was under no obligation prior to that date to determine a more favorable rate for Victory, especially in light of the fact that Victory specifically indicated that the service rates and contract limits were to remain unchanged.  Moreover, the record demonstrates that once Victory actually notified PECO of the need for a rate change, PECO changed the rate effective the next billing period.  Consequently, once PECO had actual notice of a change in Victory’s service conditions, it made the requested change to the complainant’s rate.



As it is clear that PECO is entitled to judgment as a matter of law, Victory’s Cross Motion is denied.



Section 703 of the Public Utility Code, 66 Pa.C.S.A. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  See also, 52 Pa.Code § 5.21(d).  The public interest does not require a hearing in this case.  Clearly, there are no issues of material fact, and for the reasons set forth above, PECO is entitled to judgment as a matter of law.  Consequently, a hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Commission regulations provide for the filing of motions for summary judgment.  52 Pa.Code § 5.102.
3. Summary judgment may be granted in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

4. Complaints must be filed within three years from the date that the liability arose.  66 Pa.C.S.A. § 3314.
5. The Commission may order a utility to refund the amount of any excess paid by any patron, in consequence of an unlawful collection, within four years prior to the date the complaint was filed.  66 Pa.C.S.A. § 1312. 

6. Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  66 Pa.C.S.A. § 1303.

7. The responsibility is upon utility customers to provide the utility company with actual notice of a change in service conditions before the utility must determine and supply service at the most advantageous rate.  City of Pittsburgh v. Duquesne Light Co., 54 Pa. PUC 460 (1980); Springfield Township v. Pennsylvania Pub. Util. Comm’n, 676 A.2d 304 (1996); and Mauro v. Duquesne Light Co., 69 Pa.PUC 105 (1989).
8. There are no genuine issues of material fact. 
9. PECO is entitled to judgment as a matter of law in this case.

10. The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That PECO Energy Company’s Motion for Summary Judgment filed at Docket No. C-2011-2268126 is granted;
2. That The Victory Condominium Association’s Cross Motion for Summary Judgment is denied;

3. That the Complaint of The Victory Condominium Association against PECO Energy Company at Docket No. C-2011-2268126 is dismissed; and 

4. That the record at Docket No. C-2011-2268126 be marked closed.
Date:
      June 7, 2012   
___________________________________



Christopher P. Pell


Administrative Law Judge
� 	52 Pa. Code § 5.91(b) provides that “[a] party may file an amended pleading as of course within 20 days after service of a copy of a preliminary objection filed under § 5.101 (referring to preliminary objections). If a party has filed an amended pleading as of course, the preliminary objections to the original pleading shall be deemed moot.”
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