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HISTORY OF THE PROCEEDINGS


On February 22, 2010, Africa’s Pearl (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant complained that it paid the Respondent in the last two years at least $18,000, but that the Respondent kept sending out shut off notices and charging interest and late fee payments.  The Complainant asked the Commission to investigate the Respondent’s practice.


On March 24, 2010, the Respondent filed an Answer and New Matter, a Notice to Plead, and Preliminary Objections to the complaint.  In its Answer and New Matter, the Respondent alleged, among other things, that the Complainant is a commercial customer operating a retail business called “Africa’s Pearl” at 624 South Street, Philadelphia, PA, that the Complainant is not registered with the Pennsylvania Department of State as a corporation or otherwise, and that under the Fictitious Names Act, 54 Pa. C.S. §§331 et seq., the Complainant is precluded from maintaining this action until the Complainant provides proof of its registration.  For this reason, the Complainant’s complaint should be dismissed.  In its Preliminary Objections, the Respondent repeated the same allegations.  In the Notice to Plead, the Complainant was notified that if the Complainant did not file a written response denying or correcting the Respondent’s Preliminary Objections within 10 days, and if the Complainant did not file a written response denying or correcting the New Matter within 20 days from service of this notice, the facts set forth by the Respondent in the New Matter may be deemed to be true and thereby requiring no other proof.


By Hearing Notice dated April 21, 2010, a hearing on the complaint was scheduled for June 4, 2010 and the case was assigned to me.  On April 28, 2010, I issued a Prehearing Order informing the parties of the procedural requirements with which they were directed to comply.



On May 6, 2010, I issued an Initial Decision (ID) to dismiss the complaint without prejudice because the Complainant did not comply with Section 331(a) of the Fictitious Names Act, which requires an entity to register a fictitious name with the Department of State before it can maintain an action in a tribunal of this Commonwealth.



On May 5, 2011, the Commission reversed my ID, remanding the case to the Office of Administrative Law Judge and ruling that when a formal complaint is filed by an unregistered fictitious name that is not a registered corporation or similar legal entity, the unregistered fictitious Complainant can choose to proceed in the name of the individual verifying the complaint.  Africa’s Pearl v. PECO Energy Company, Docket No. C-2010-2162269 (Pa. PUC May 5, 2011).



Another hearing was scheduled for May 31, 2011.  At this hearing, the Complainant chose to proceed in the name of the individual verifying the complaint who is Curtis Rider.  The Complainant proceeded unrepresented.  Mr. Rider testified on behalf of the Complainant and introduced no exhibits into the record.  The Respondent was represented by Michael Gruin, Esquire, who presented the testimony of one witness and introduced seven exhibits into the record.



  During the hearing, Mr. Rider moved to postpone the hearing.  Counsel for the Respondent opposed the Motion.  I denied the Motion because Mr. Rider had plenty of time to prepare his case (he filed the Complainant’s complaint on February 22, 2010) (N.T. 7-10, 19-21).


After the hearing, the parties were still willing to settle the case (N.T. 14, 15).  I gave them 10 days to report to me whether they reached a settlement.  On June 9, 2011, Mr. Gruin e-mailed me a letter indicating that no settlement had been reached.


The record closed on June 9, 2011.

FINDINGS OF FACT


1.
The Complainant is a commercial customer of the Respondent and takes electric service at 624 South Street, Philadelphia, Pennsylvania (Formal Complaint Form).


2.
Curtis Rider is the individual who verified the Complainant’s complaint (N.T. 4, 5; Formal Complaint Form).      


3.
The Complainant sells African aesthetic objects, such as masks, statues, and music, at this address (N.T. 12, 13).   



4.
The Complainant’s place of business is a two-story house:  the Complainant uses the 1st floor to sell artistic items and the 2nd floor for storage (N.T. 24-27).



5.
The Complainant’s electric appliances consist of a heater, a window air conditioning unit, five ceiling fans (three on the first floor and two on the second floor), a stereo, a TV, a DVD player, some track lights, four eight-foot fluorescent lights (on the first floor), and two four-foot fluorescent lights (on the second floor).  The Complainant opens seven days a week from 10:00 a.m. to 10:00 p.m. (N.T. 24-27). 


6.
The Complainant’s electric usage from January 2008 to December 2010 is as follows:






2008

2009

2010



January
2567

1939

1113




February
2671

1847

  839




March

2539

1700

  865




April

1984

1484

  924




May

1704

1010

1008




June

1665

1020

1023




July

1328

  944

1107




August

1039

1016

1176




September
  830

1075

1156




October
  620

  946

1021




November
  739

  864

  964




December
1446

1072

1162

(N.T. 34, 35; PECO Exhibit 3).



7.
The Respondent entered into two payment agreements with the Complainant:  one on February 19, 2007 and the other on June 17, 2008.  The Complainant did not keep these agreements (N.T. 29-31; PECO Exhibit 5).


8.
Under a payment agreement, a customer must pay on time the current monthly charge and the installment amount.  If the customer does not pay on time and in full, the customer is in default and the case will be sent for collection.  Any money left in the agreement at that time, which has not been billed, becomes due as well (N.T. 31).


9.
An amount due, which is identified in the Respondent’s automated service’s answer, may be different from the amount told by the Respondent’s live customer service representative.  If a current bill is not due, the amount identified in the Respondent’s automated service is the account balance.  If a current bill is due, the amount so identified includes not only the account balance but also the current bill.  It is the customer’s total account balance (N.T. 32, 33).


10.
Between 2008 and 2010, the Respondent made five service termination attempts at the Complainant’s business address, but the Complainant filed informal complaints to suspend these termination attempts (N.T. 33, 34; PECO Exhibits 6 and 7).


11.
On May 26, 2011, the Respondent visited the Complainant’s business address to perform a meter test and an appliance analysis, but it did not have access to the Complainant’s address.  The Complainant did not wish to have the test and the analysis (N.T. 35-37; PECO Exhibit 2).



12.
The Complainant owed the Respondent $3,872.31 by May 10, 2011 (N.T. 28, 29; PECO Exhibit 1).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 880 A.2d 523, 529 (2005).


Usually, in a high bill complaint, the Complainant has the burden of proving by a preponderance of the evidence that (1) the number of occupants of the household has not changed, that (2) the potential for energy utilization is low, and that (3) the billing history shows no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).



But the Commission has explicitly held that Waldron was not applicable to a commercial account for the reason that the energy usage patterns of a commercial and industrial customer are more vulnerable to monthly and yearly fluctuations than those of a residential customer.  Sunshine Hills Water Company v. Pennsylvania Power and Light Company, Docket No. C-833937 (Pa. PUC September 28, 1984).  Therefore, Mr. Rider must show that the Complainant’s meter is defective or malfunctioned, or that the Complainant’s metered usage exceeded its actual usage.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).


Mr. Rider testified that for the last two years (2009 and 2010) he paid the Respondent a lot of money ($18,000), but that the Respondent kept sending out shut off notices.  He admitted that he had been slow in paying his bills.  It was not his fault:  the business was slow.  Also, when he called the Respondent, its automated service gave him different amount balances at different times.  He could not figure out how the Respondent was coming up with these high bills (N.T. 14, 15).


Mr. Rider has not produced any evidence, testimonial or documentary, which would support his allegation that the Complainant was overbilled in 2008, 2009 and 2010.  At the hearing, he merely asserted that he felt the Complainant’s bills from 2008 through 2010 were high.  No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  Mere bald assertion, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  Nor does the testimony consisting of guesses, conjecture or speculation – supposition without a premise of fact – which is ordinarily rejected as inadmissible and as proving nothing.  Cuthbert v. City of Philadelphia, 417 Pa. 610, 209 A.2d 261 (1965); B & K Inc. v. Commonwealth Department of Highways, 398 Pa. 518, 159 A.2d 206 (1960).


Mr. Rider also testified that he did not like the idea of the Respondent applying penalties and interest to late payments, which made the outstanding balance grow and grow (N.T. 20-24).  According to the Commission’s regulations, 52 Pa. Code §56.22, a public utility is entitled to assess late charge or penalty on any overdue portions of a bill at an interest rate, when annualized, not exceeding 18% simple interest a year.
  


There is nothing in the record which would indicate that the Complainant’s meter is defective or malfunctioned, or that the Complainant’s metered usage exceeded its actual usage.  Therefore, I conclude that the Complainant has not carried its burden of proof.



The Respondent testified that the Complainant owed the Respondent a balance of $3,872.31 by May 10, 2011, but at one time this amount was as high as $12,393.68 (March 11, 2008) because it did not pay regularly the amounts due, allowing the unpaid balance to accumulate (PECO Exhibit 1).  The Respondent also testified that it and the Complainant entered into two payment agreements on February 19, 2007 and June 17, 2008, but the Complainant did not keep the agreements.  Between 2008 and 2010, the Respondent attempted to shut down the Complainant’s service five times, but without success because the Complainant filed informal complaints to avert the terminations.



The Respondent also explained what a customer in default must pay and why the Complainant received different account balances at different times, depending on whether a current bill was due or not.  When a current bill was not due, the amount due in the Respondent’s automated service’s answer would be the account balance.  When a current bill was due, the answer so identified would be the customer’s total account balance.


On May 26, 2011, the Respondent visited the Complainant’s business address to perform a meter test (a pass load test) and an appliance analysis, but Mr. Rider did not wish to have the test and the analysis.


Finally, the Commission has repeatedly held that a customer with a commercial account for public utility service falls within the Commission regulations at 52 Pa. Code Chapter 55 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Kayla’s Place Inc. v. Duquesne Light Co., C-00981711 (Pa. PUC May 24, 1999); Kenny d/b/a Flower and Flag Depot v. Duquesne Light Co., C-00967789 (Pa. PUC November 27, 1996); 52 Pa. Code §§55.2(a) and 56.1.  Nevertheless, a public utility may offer a payment arrangement to a commercial customer although it is not required to do so.  Kayla’s Place Inc.


In this instance, as a commercial customer, the Complainant is not entitled to a payment plan under the Public Utility Code, a Commission regulation or a Commission order.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this dispute.


2.
The Complainant has not carried its burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Africa’s Pearl against PECO Energy Company at Docket No. C-2010-2162269 is dismissed.

Date:
          June 24, 2011         


____________________________________








Ky Van Nguyen








Administrative Law Judge         
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Initial Decision served:
� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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