BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:
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:
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:
E. C. Smart
:



:


v.
:
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:

Commerce Energy Inc.
:

INITIAL DECISION ON REMAND
Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING


On August 10, 2010, E.C. Smart (complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or respondent) and Commerce Energy (Commerce or respondent).  In the Complaint, the complainant indicated that she is being billed for supply charges by Commerce Energy, an electric generation supply company that she did not select, that there are incorrect charges on her bill, and that PECO terminated her service on April 10, 2010, without proper notice.  The Secretary’s Bureau docketed the Complaint against PECO at C-2010-2193243, and the Complaint against Commerce at C-2010-2193415.


On September 1, 2010, PECO filed an Answer denying the material averments of the Complaint at Docket No. C-2010-2193243.  
On October 15, 2010, Commerce filed an Answer denying the material averments of the Complaint at Docket No. C-2010-2193415.


Along with its Answer on October 15, 2010, Commerce filed a Motion to Join An Indispensable Party, requesting that PECO be joined in the proceeding at C-2010-2193415.  Commerce endorsed its Motion with a Notice to Plead, advising the complainant that she had twenty days to file an answer to the Motion.  The complainant did not file an answer to Commerce’s Motion.


By Hearing Notice dated May 27, 2011, a hearing on both Complaints was scheduled for July 29, 2011, at 10:00 a.m. and both matters, including Commerce’s outstanding Motion, were assigned to me.  The Hearing Notice advised the parties of the location, date and time of the scheduled hearing and warned in italicized type:  “Attention:  You may lose the case if you do not come to this hearing and present facts on the issues raised.”
I issued a Prehearing Order on June 1, 2011.  The Prehearing Order directed the parties to comply with various procedural requirements.


By Order Consolidating Proceedings dated June 14, 2011, I consolidated the Complaints for purposes of hearing and decision.



On June 13, 2011, Commerce submitted a request to allow its witness, Inger Goodman, to testify telephonically at the July 29, 2011, hearing instead of appearing in-person because she is located in La Palma, California.  There was no objection to Commerce’s request.


By Order Granting Request to Allow Telephonic Testimony dated June 28, 2011, I granted Commerce’s request to allow Inger Goodman to testify telephonically at the July 29, 2011, hearing.


On the afternoon of July 28, 2011, the complainant faxed to my office a Motion For Summary Judgment with an attachment.  I did not receive it until the morning of July 29, 2011.  Also, just prior to the hearing, I received a voice mail from a woman identifying herself as the complainant indicating that she sent the fax on the afternoon of July 28, 2011, and inquiring “if you want to hold this over for court.”  The complainant did not make any additional contact with my office.


The hearing convened as scheduled on July 29, 2011.  Counsel for PECO was present with two witnesses and was prepared to proceed.  Also, counsel for Commerce Energy, Inc. was present with a witness prepared to proceed telephonically.  E.C. Smart was not present, had not informed my office that she would or would not appear and had not requested a postponement of the scheduled hearing.



At the outset of the July 29, 2011, hearing, counsel for PECO requested that I strike the complainant’s Motion For Summary Judgment because it was untimely.  Counsel for Commerce joined in the request.  


No witnesses were presented and no exhibits were introduced into the record during the July 29, 2011, hearing.  Counsel for both PECO and Commerce moved that the Complaints be dismissed with prejudice for lack of prosecution.



By Initial Decision dated August 23, 2011, I denied the complainant’s Motion for Summary Judgment and dismissed her complaint with prejudice for lack of prosecution pursuant to 52 Pa.Code § 5.245 and well established Commission precedent.


On September 14, 2011, the complainant submitted a “Sur Motion For Summary Judgment” to me and counsel for PECO and Commerce.  Since it was apparent from the document that the complainant had not filed it with the Secretary’s Bureau, I forwarded the document to the Secretary’s Bureau on her behalf. 

On October 5, 2011, counsel for Commerce filed Reply Exceptions to the complainant’s “Sur Motion For Summary Judgment.”  PECO did not file Reply Exceptions.



By Opinion and Order entered on January 27, 2012, the Commission treated the complainant’s “Sur Motion For Summary Judgment” as Exceptions, granted the complainant’s Exceptions in part, denied them in part, and remanded the Complaint to the Office of Administrative Law Judge (OALJ) for such evidentiary hearings as deemed necessary and the issuance of an initial decision on remand.



By Hearing Notice dated February 9, 2012, an initial hearing on remand for both Complaints was scheduled for April 17, 2012, at 10:00 a.m.  The Hearing Notice again advised the parties of the location, date and time of the scheduled hearing and warned again in italicized type:  “Attention:  You may lose the case if you do not come to this hearing and present facts on the issues raised.”

I issued a Prehearing Order on February 9, 2012.  The Prehearing Order was issued to the address provided on the complainant’s Complaint, which is the complainant’s last address of record.  The Prehearing Order directed the parties to comply with various procedural requirements and directed that a request to change the scheduled hearing should be sent to me at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other parties.  It warned the parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  It also explained that the complainant bears the burden of proof to establish that the respondents violated their tariffs, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.

On March 22, 2012, the United States Postal Service (USPS) returned my Prehearing Order marked as “Return to Sender, Not Deliverable as Addressed, Unable to Forward.”  Someone wrote “Not at this address” on the envelope.

On March 23, 2012, the OALJ scheduler assigned to this Complaint advised me that the USPS returned the February 9, 2012, hearing notice, marked as “Return to Sender, Attempted – Not Known, Unable to Forward.”  The scheduler also indicated that she mailed the hearing scheduling notice to the last address of record and that the Commission does not have other address information for the complainant.  



The hearing convened as scheduled on April 17, 2012.  Counsel for PECO was again present with two witnesses and was prepared to proceed.  Also, counsel for Commerce Energy appeared telephonically with a witness available by phone in California and was prepared to proceed.  E.C. Smart was not present.



Because a customer who files a complaint before the Commission has an affirmative duty to keep her mailing address current with the Secretary and to make himself or herself available to participate in hearings on a complaint, I deemed Ms. Smart’s failure to provide an updated mailing address to the Secretary as well as her failure to appear at the location, date and time of the scheduled hearing as evidence that she did not wish to participate in the hearing.



No witnesses were presented and no exhibits were introduced into the record.  Counsel for both PECO and Commerce moved that the Complaints be dismissed with prejudice for lack of prosecution pursuant to 52 Pa. Code § 5.245.  In accordance with Commission policy, I am granting their Joint Motion.

The record was closed at the end of the hearing on April 17, 2012.

FINDINGS OF FACT

1. The complainant in this case is E.C. Smart.

2. PECO Energy Company is a respondent in this proceeding.
3. Commerce Energy, Inc. is a respondent in this proceeding.
4. By Hearing Notice dated February 9, 2012, an initial hearing on remand on the complainant’s Complaints was scheduled for April 17, 2012, at 10:00 a.m., with all three parties given notice.
5. By Prehearing Order dated February 9, 2012, all three parties were advised of the procedures for requesting a continuance of a scheduled hearing.
6. Both the February 9, 2012 Hearing Notice and Prehearing Order were mailed to the complainant’s last address of record.  

7. On March 22, 2012, the United States Postal Service returned the Prehearing Order that was mailed to the complainant, marked as “Return to Sender, Not Deliverable as Addressed, Unable to Forward.”  Someone had written “not at this address” on the envelope.

8. On March 23, 2012, the United States Postal Service returned the Hearing Notice that was mailed to the complainant, marked as “Return to Sender, Attempted – Not Known, Unable to Forward.”

9. The complainant never notified the Commission of a change in her address.

10. Complainant did not settle or withdraw either Complaint nor did she obtain a continuance prior to the scheduled hearing.
DISCUSSION


Pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S.A. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the complainant is the proponent of a rule or order.  Therefore, Ms. Smart has the burden of proving she is entitled to the relief requested in her Complaint. 

The Commission satisfies the requirement of affording Complainant with administrative due process by providing timely notice of the hearing on the Complaint and the opportunity to be heard.  Schneider v. Pennsylvania Pub. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).


Although the Hearing Notice and my Prehearing Order were returned by the U.S. Postal Service as undeliverable to complainant, the duty is upon the complainant to keep her mailing address current with the Secretary pursuant to 52 Pa.Code § 1.24(a):

An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.

There is nothing in the record which indicates complainant reported a change of address to the Commission’s Secretary.



The complainant’s dispute may be dismissed for failure to keep her contact information current with the Commission.  See, Beall v. Philadelphia Gas Works, Docket No. C‑2008-2027954 (Commission Final Order entered February 23, 2009).  

Section 332(f) of the Code, 66 Pa. C.S.A. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….



Because Ms. Smart failed to appear and participate in the April 17, 2012, hearing, her Complaint must be dismissed with prejudice.  See, Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Commission Opinion and Order entered December 26, 1995). 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S.A. § 701.


2.
The Complainant as the proponent of a rule or order has the burden of proof.  66 Pa.C.S.A. § 332(a).



3.
The Commission’s regulations require an unrepresented individual to report a change in address which occurs during the course of the proceeding to the Commission’s Secretary promptly.  52 Pa.Code § 1.24.



4.
When a complainant fails to appear for a scheduled hearing, the complaint is to be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Commission Opinion and Order entered December 26, 1995).

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Joint Motion of PECO Energy Company and Commerce Energy, Inc. to dismiss the Complaints filed at Docket Nos. C-2010-2193243 and C-2010-2193415 is granted;
2. That the Complaint of E.C. Smart against PECO Energy Company at Docket No. C-2010-2193243 is dismissed with prejudice; 
3. That the Complaint of E.C. Smart against Commerce Energy, Inc. at Docket No. C-2010-2193415 is dismissed with prejudice; and
4. That the records at Docket Nos. C-2010-2193243 and C-2010-2193415 be marked closed.
Date:
      May 11, 2012    
___________________________________



Christopher P. Pell


Administrative Law Judge
� 	In its Opinion and Order at 8-9, the Commission pointed out that, although the hearing scheduling notice was issued to the correct address, my Prehearing Order was issued to an incorrect address that was not on record as the complainant’s address.
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