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HISTORY OF THE PROCEEDING



On February 20, 2007, Cynthia Contreras (“Mrs. Contreras” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging, among other things:  that there are incorrect charges on her bill; that gas usage for 3125 N. Front Street was the responsibility of Dario Padilla, the tenant on the first floor of the service address; that she paid $2,143.43 to the Respondent when she sold the property; and that she received a bill for gas usage a year after she sold the property.



On March 19, 2007, the Respondent, through its counsel, filed an Answer.  In the Answer, the Respondent denied that there are incorrect charges on the Complainant’s gas bill.  The Respondent averred that during a trace meter and piping investigation conducted on March 5, 2004, foreign load was discovered at the service address.  Therefore, pursuant to Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1, the gas account and the account balance were transferred to the landlord’s name.


A telephonic hearing was scheduled for June 12, 2007, before Administrative Law Judge Charles E. Rainey, Jr.  After the Complainant’s request for a continuance was granted, the telephonic hearing was rescheduled to September 6, 2007.



On August 17, 2007, the presiding officer was changed to Administrative Law Judge Herbert Smolen.



On September 6, 2007, Administrative Law Judge Herbert Smolen converted the hearing to a prehearing conference.  The Complainant participated by telephone.  Counsel for the Respondent and one witness for the Respondent appeared in person.  Various issues were discussed during the prehearing conference.  The Complainant agreed with the Respondent’s suggestion that the tenant at the service address should be joined as an indispensable party. 



On September 14, 2007, the Respondent, through its counsel, filed a Motion to Join Dario Padilla, the tenant, as an Indispensable Party.  No answer was filed.


By Order dated September 27, 2007, Administrative Law Judge Herbert Smolen granted the Motion and directed that an in-person hearing be scheduled.  



By hearing notice dated October 9, 2007, the presiding officer was changed to Administrative Law Judge Cynthia Williams Fordham and the hearing was scheduled for December 11, 2007.  



In the Order dated December 4, 2007, the presiding officer provided information regarding the hearing.



The initial hearing was held on December 11, 2007, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Cynthia Contreras, and her husband, Daniel Contreras, testified on behalf of the Complainant and sponsored six exhibits:  Complainant’s Exhibit 1 - commercial lease between Daniel Contreras, landlord, and Dario Padilla and Guillemo Guzman, tenants, dated January 1, 2004; Complainant’s Exhibit 2 - Complainant’s check to the Respondent in the amount of $2,143.43; Complainant’s Exhibit 3 - settlement sheet; Complainant’s Exhibit 4 - Use Permit for the service address; Complainant’s Exhibit 5 - Teodosia M. Morey-Jones’ license; and Complainant’s Exhibit 6 - Padilla’s gas bill dated March 10, 2004, for account number 46597217, and Complainant’s account statement for account number 9112475965.  Laureto A. Farinas, Esquire, represented the Respondent.  The Respondent presented the testimony of Anthony Langford, a customer review officer, who sponsored seven exhibits:  PGW Exhibit 1A - History Request Report for Dario Padilla at account number 46597217 for period from January 2004 through April 2005; PGW Exhibit 1B - History Request Report for Dario Padilla at account number 46597217 for period from October 2005 through March 2007; PGW Exhibit 2 - Account Financial History Contreras; PGW Exhibit 3 - Customer Contact Sheets-Contreras; PGW Exhibit 4 - S.O. Completion; PGW Exhibit 5 - Bureau Of Consumer Services’ Decision, dated May 2, 2005; PGW Exhibit 6 - Bureau Of Consumer Services’ Decision, dated January 22, 2007.  The Complainant’s six exhibits and the Respondent’s seven exhibits were admitted into the record without objection.  Mr. Padilla and his support person, Dr. Lorraine Poole-Naranjo, were present.  Mr. Padilla did not testify because he needed an interpreter. 



The further hearing was held on January 29, 2008, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant and her husband, Daniel Contreras, testified on behalf of the Complainant and sponsored one exhibit:  Complainant’s Exhibit 7 - letter from Respondent to Complainant dated February 8, 2006.  Laureto A. Farinas, Esquire, represented the Respondent.  The Respondent presented the testimony of Anthony Langford, a customer review officer, who sponsored one exhibit:  PGW Exhibit 7 - History of Premises Accounts.  Dario Padilla, the indispensable party, testified with the assistance of an interpreter.  Froilan Miranda was the interpreter. Mr. Padilla’s wife, Guana Padilla, and his support person, Dr. Lorraine Poole-Naranjo, were also present.


The record in the initial case consisted of a fourteen-page transcript of the prehearing conference and a one hundred eighteen-page transcript of the hearings and fifteen exhibits.  The record closed on February 22, 2008.  


In the Initial Decision dated May 21, 2008, the undersigned concluded that foreign load existed and that the Respondent properly transferred the account to the Complainant.  However, since the Complainant contested paying the entire bill, pursuant to Afshrai v. PPL Electric Utilities Corporation, Docket No. C-20055547 (Order entered April 9, 2008), she was not required to pay the Respondent the amount billed in December 2005 because the Complainant had already paid the Respondent more than her share of the bill.  


At the public meeting of August 21, 2008, the Commission affirmed the Initial Decision and imposed a civil penalty upon the Respondent for the delay in transferring the account to the landlord/Complainant pursuant to Section 1529.1 of the Code, 66 Pa.C.S.
§ 1529.1.


At a subsequent public meeting, the Commissioners reconsidered their action in a motion pursuant to Section 703(g) of the Public Utility Code, 66 Pa. C.S. § 703(g).  In its Order entered on November 5, 2008, the Commission vacated the Initial Decision and remanded the case for further proceedings.  
By hearing notice dated April 29, 2009, the initial hearing on remand was scheduled for June 22, 2009.  

By Order dated May 26, 2009, the hearing on remand scheduled for Monday, June 22, 2009, was continued at the Complainant’s request.

By hearing notice dated July 9, 2009, the June 22, 2009 hearing was rescheduled for September 29, 2009.  



Subsequent to the Remand, the Commission affirmed the Initial Decision in Ronald Shank v PPL Electric Utilities Corporation, Docket No., C-2009-20087300 (Order entered August 31, 2009), which found that Section 1529.1 of the Code, 66 Pa.C.S. § 1529.1, which requires transferring the entire account to the owner/landlord when a foreign load is discovered, applies to a tenant making regular payments for a dwelling unit in a residential building. 

By Order dated September 18, 2009, the undersigned provided the parties with information about the hearing and the new location of the Commission’s Philadelphia office.

The Complainant retained Jonathan J. Sobel, Esquire, to represent her. 
By Order dated September 25, 2009, the hearing scheduled for September 29, 2009 was continued at the request of the Complainant’s attorney. (When he was retained, he was already attached for a jury trial.)
By hearing notice dated October 9, 2009, the September 29, 2009 hearing was rescheduled for December 10, 2009.  


The undersigned sent the parties an Order dated November 17, 2009, concerning procedural matters. 

A hearing on Remand was held on December 10,  2009. Jonathan J. Sobel, Esquire, represented the Complainant, Cynthia Contreras.  The Respondent was represented by Laureto Farinas, Esquire.  The Respondent presented the testimony of Ann Marie Cromley, who sponsored three exhibits:  PGW Exhibit 8 – Contract for the Premises; PGW Exhibit 9 – Bureau of Consumer Services’ Decision; and PGW Exhibit 10 – Account Statement. 
The record on Remand consists of the original record and a 35-page transcript of the remand hearing and three additional exhibits.  The record was held open for the Respondent to provide information on its policies for handling foreign load cases. 


After the hearing on remand, the Commission decided Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).  
FINDINGS OF FACT



1.
The Complainant is Cynthia Contreras, 2921 Centre Street, Pennsauken, NJ 08109.


2.
The Respondent in this proceeding is Philadelphia Gas Works.



3.
The complaint concerns service at 3125 N. Front Street, Philadelphia, PA 19134 (Tr. 8, 12, 28, 46; C. Ex. 1; PGW Exs. 1, 3, 4).



4.
The Complainant and her husband owned the property at 3125 N. Front Street from June 26, 1996, to February 9, 2005 (Tr. 8, 20; C. Ex. 3; PGW Ex. 3 at 1).



5.
The first floor of the Front Street property was designed for commercial use as a beauty shop and the apartments on the second and third floors were for family dwelling (Tr. 10, 12, 23, 24; C. Ex. 1).  


6.
The Complainant and her husband did not live at the Front Street property in 2004 (Tr. 8, 28, 32).


7.
On January 1, 2004, the Complainant’s husband, Daniel Contreras, landlord, and Dario Padilla and Guillemo Guzman, tenants, signed a lease for the first floor of the Front Street property.  The lease required the tenants to pay the electric and gas bills and seventy-five percent (75%) of the water bill (Tr. 8, 9, 12, 28; C. Ex. 1). 


8.
Mr. Padilla allowed Teodosia M. Morey-Jones to operate a beauty salon on the first floor of the Front Street property (Tr. 9, 10, 15, 16, 29, 105, 107; C. Ex. 5). 



9.
Mr. Padilla never lived at the service address (Tr. 104).


10.
On January 16, 2004, Mr. Padilla established an account with the Respondent for gas service at the first floor of the service address, 3125 N. Front Street (Tr. 10, 108; PGW Ex. 1A).



11.
In January 2004, no one was living on the second and third floors because they were under construction (Tr. 24).


12.
Although Mr. Padilla’s name was on the lease and the gas account, Ms. Morey-Jones paid the rent and the gas bill (Tr. 102, 105).



13.
When Ms. Morey-Jones received the first gas bill in February 2004, she contacted the Respondent to complain about the bill (Tr. 47; PGW Exs. 5, 8).


14.
Ms. Morey-Jones, instead of Mr. Padilla, contacted the Respondent to complain about the gas bills (Tr. 109, 110).


15.
One of the Respondent’s representatives came to the Front Street property on March 5, 2004, and conducted a trace meter and piping investigation.  The representative saw one gas meter for the building.  In addition, he saw two house heaters and one automatic hot water heater (Tr. 43; PGW Ex. 4).



16.
The Respondent’s representative did not have access to the second and third floors of the property on March 5, 2004.  The representative concluded that there was foreign load (Tr. 43; PGW Ex. 4).


17.
On March 10, 2004, the Respondent billed Mr. Padilla $1,474.57 for usage (Tr. 16; C. Ex. 6; PGW Ex. 1A). 


18.
By the summer of 2004, residential tenants were living on the second and third floors of the property (Tr. 31-33). 


19.
Between March 2004 and April 2005, the Respondent continued to bill Mr. Padilla for usage at the Front Street property (Tr. 16; PGW Ex. 1A).


20.
In November 2004, Mr. Contreras informed Mr. Padilla and Ms. Morey-Jones that he would pay one-half of the gas bills because there was one meter at the property (Tr. 33, 34, 107)


21.
The gas meter for the first floor was separated from the gas meter for the second and third floors by December 29, 2004 (PGW Ex. 8 at 3).  



22.
Daniel Contreras established service in his name for the second and third floors of the service address in December 2004.  



23.
The Respondent placed a lien on the Front Street property prior to February 2005 (Tr. 12).  



24.
The Complainant and her husband sold the Front Street property in February 2005 (Tr. 20, 21; C. Ex. 3; PGW Ex. 3 at1).


25.
The Complainant paid the Respondent $2,143.43 on February 9, 2005, during her settlement to satisfy the lien (Tr. 12, 91, 92; C. Ex. 2; PGW Ex. 10 at 1).



26.
The agreement of sale, dated February 9, 2005, confirmed that $2,143.43 was given to the Respondent to satisfy the lien (Tr. 15; C. Ex. 3).



27.
Mr. Contreras’ account was closed in February 2005 when the property was sold.



28.
Trinity Ventures was the new owner of the property (Tr. 131, PGW Ex. 8). 



29.
In March 2005, Ms. Morey-Jones filed an informal complaint in Mr. Padilla’s name since the Respondent did not change the account into the landlord’s name, Mr. Contreras, when she complained in 2004.  (PGW Ex. 5).  



30.
The Bureau of Consumer Services did not know that the foreign load had been resolved on December 29, 2004, and that the ownership had changed.



31.
Between April 2004 and April 2005, Ms. Morey-Jones paid the Respondent $2,150.10 for service for the account in Mr. Padilla’s name for the first floor of the service address (Tr. 105; PGW Ex. 1A).


32.
The Bureau of Consumer Services’ decision, dated May 2, 2005, stated that the tenant was not responsible for gas used at the service address from the date that foreign load was discovered to the date of the decision.  The Respondent was directed to change the service into the landlord’s name and refund the tenant’s payments (Tr. 53; PGW Ex 5).


33.
On October 10, 2005, the Respondent issued a refund of $1,617.86 to Mr. Padilla/Ms. Morey-Jones.  This amount was calculated by deducting the $532.24 owed by Mr. Padilla/Ms. Morey-Jones for service from April 2005 to October 2005 from the $2,150.10 in payments made on the account (Tr. 48-49; PGW Ex. 1B).


34. 
The Respondent subsequently issued a bill for the foreign load to Trinity Ventures, the company that purchased the property from the Complainant (Tr. 131, PGW Ex. 8).



35.
On November 21, 2005, Trinity Ventures submitted a written inquiry to the Respondent regarding the bill (Tr. 132, PGW Ex. 8). 



36.
On December 1, 2005, the Respondent sent the Complainant a bill in the amount of $3,172.81.  This bill was for gas service to the first floor of the service address from January 8, 2004, to December 29, 2004 (Tr. 50, 86; PGW Exs. 2, 7).



37.
By correspondence dated February 8, 2006, the Respondent notified the Complainant that a municipal lien would be filed if she did not pay $3,313.44 by February 22, 2006 (Tr. 20, 92, 93; C. Ex. 7). 



38.
According to its policy, when foreign load is found, the Respondent transfers the account and any outstanding balance of the tenant to the landlord (Tr. 31).



39.
The Respondent did not transfer the account for service to the Front Street property to the landlord’s account until May 2005 (Tr. 12, 16; C. Ex. 6; PGW Ex. 1A, 5).



40.
The Bureau of Consumer Services’ decision dated January 22, 2007, confirmed that the Complainant was responsible for the bills before February 9, 2005 (Tr. 53; PGW Ex. 6).



41.
At the time of the initial hearing, the final bill in the amount of $3,313.44 was outstanding.  This bill included $140.63 in late fees which were assessed between December 2005 and February 2006 (Tr. 86; PGW Ex. 7).  



42.
By the time of the hearing on remand, the Respondent had decided that it would not pursue the Complainant for the outstanding bills.  Therefore, the Respondent gave the Complainant a credit which reduced her balance to zero (Tr. 147; PGW Ex. 10 at 1). 
DISCUSSION


Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  Various Pennsylvania courts have defined the term “substantial evidence” as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The Complainant questioned why she was given a bill for $3,313.44 a year after she sold the property (Tr. 8, 13; C. Exs. 3, 7).  The Complainant provided a copy of the cancelled check and her agreement of sale to show that she paid the Respondent $2,143.43 on February 9, 2005, when she sold the property (Tr. 13; C. Ex. 2, 3).  She was required to make that payment because the Respondent had placed a municipal lien on the property.  The Complainant testified that the tenant on the first floor was responsible for the gas account (Tr. 9; C. Ex. 1).



The Complainant’s husband testified that he leased the first floor of the property to Dario Padilla and Guillemo Guzman on January 1, 2004 (Tr. 28; C. Ex. 1).  The tenants were required to pay the electric and gas bills and seventy-five percent (75%) of the water bill (Tr. 28; C. Ex. 1).  Teodosia M. Morey-Jones operated a beauty salon on the first floor (Tr. 29, 105; C. Ex. 5).  Mr. Padilla established service in his name in January 2004 (Tr. 9, 10, 30; PGW Ex. 7).  Mr. Padilla testified that he was in New York and that he relied on Ms. Morey-Jones to pay the gas bills (Tr. 105, 106).  Mr. Contreras stated that no one was living on the second or third floors at the time the first floor was leased in January 2004 because he was repairing those apartments (Tr. 32). 


Mr. Contreras testified that there are two meters in the Front Street property (Tr. 29).  One meter is for the first floor and the other meter is for the second and third floors (Tr. 29). He testified that there was one meter in the property in 2004 (Tr. 30).  He stated that he was not providing gas to the second and third floors (Tr. 30).  He was supplying gas to the first floor only (Tr. 32).  Although he was not sure of the dates when he leased the second and third floor apartments, Mr. Contreras said that one tenant moved in before the summer of 2004 and the other tenant moved in during the summer of 2004 (Tr. 31-33).  He gave the tenants portable electric baseboard heat and space heaters (Tr. 30, 33).  In addition, he provided an electric range (Tr. 30). He said that the hot water heater was electric (Tr. 30).


Mr. Contreras said that the gas radiators for the second and third floors did not work until November 2004 (Tr. 33).  Since there was one meter, the gas heat was on Mr. Padilla’s bill (Tr. 33, 34).  Around November 2004, Mr. Contreras told Mr. Padilla and Ms. Morey-Jones that he would pay half of the gas bill.  Since the bill was in Mr. Padilla’s name, the fifty percent (50%) would be deducted from the rent (Tr. 36, 107).  Mr. Contreras stated that he was dealing with Ms. Morey-Jones because Mr. Padilla was in New York most of the time (Tr. 37).  Mr. Contreras has not seen Mr. Guzman since about a month after the lease was signed (Tr. 37). 


Mr. Langford testified Mr. Padilla’s gas service began on January 17, 2004 (Tr. 47; PGW Ex. 1A).  After the Respondent was contacted about Mr. Padilla’s bill on February 18, 2004, a meter and pipe tracing service order was issued.  This requires a field representative to examine the property to see the contents, the type of service and the type of appliances (Tr. 47; PGW Ex.4).



Mr. Langford said that a representative from the high bill dispute resolution department made a field visit to the Front Street property on March 5, 2004, and looked at the property (Tr. 41, 42; PGW Ex. 4).  The representative found that there was one meter on the fuel line supplying fuel to the apartments.  He found two house heaters and one automatic hot water heater (Tr. 43; PGW Ex. 4).  One of the house heaters which was “possibly being used to heat the second and third floor apartments” was “off at line cock” (Tr. 43; PGW Ex. 4).  The representative did not have access to the second and third floors (Tr. 43; PGW Ex. 4).  Based on the field visit, the representative concluded that there was foreign load since one meter was handling the service of multiple meters (Tr. 44).  Mr. Langford testified that Mr. Padilla was being charged for the usage of other units (Tr. 45).  According to the Respondent’s policy when PGW discovers foreign load, the bill is taken out of the tenant’s name and placed in the landlord’s name (Tr. 45).


Mr. Langford presented the account statement for Dario Padilla for 2004 and 2005 (Tr. 46; PGW Ex. 1A).  He testified that the Respondent cancelled Mr. Padilla’s bills in May 2005 and closed Mr. Padilla’s account (Tr. 48; PGW Ex. 1A).  It is noted that the Bureau of Consumer Services’ decision, dated May 2, 2005, ordered the Respondent to take this action.  The Respondent issued a refund in October 2005 (Tr. 48-49; PGW Ex. 1B).  The Respondent re-billed Mr. Padilla for his usage after the foreign load was removed (Tr. 48; PGW Ex. 1B).  



On cross-examination the Complainant questioned Mr. Langford about her $3,313.44 bill since her husband received a gas bill for $708.00 for service from December 29, 2004 to February 4, 2005, for the second and third floors (Tr. 58).  During the further hearing, Mr. Langford submitted PGW Exhibit 7 to show that the $3,172.81 bill was for gas service to the first floor of the service address from January 8, 2004, to December 29, 2004 (Tr. 86; PGW Ex. 7).


It is undisputed that the Complainant’s gas account for the service address at account number 9112475965 was closed in January 2004 and that Mr. Padilla established the gas account for the first floor at the service address at account number 46597217 in January 2004 (Tr. 10, 105, 108; C. Ex. 6, PGW Ex. 1A).  The record shows that Ms. Morey-Jones paid $2,150.10 on the account in Mr. Padilla’s name (Tr. 49, 110).  The Respondent billed Mr. Padilla $532.24 for usage from December 29, 2004, to October 6, 2005.  When the bill was deducted from the credit, the refund was $1,617.86.  This amount was refunded on October 10, 2005 (Tr. 49; PGW Ex. 1B).


During the hearing on remand, the Respondent’s witness explained that the Respondent would not seek to collect payment for the first floor charges.  On July 16, 2008, the Respondent credited the Complainant’s account and reduced the balance to zero (PGW Ex. 10).  Therefore, the issue concerning the amount owed by the Complainant is moot. 


When the Commission remanded this matter, it was noted that although the Commission has frequently addressed the issue of foreign load, the foreign load cases involve a public utility, a landlord and one or more residential tenants.  In this matter, the first floor tenant complaining of the foreign load operated a beauty salon pursuant to a commercial lease with the landlord.  Accordingly, the Commission remanded the matter to the OALJ for factual and legal determinations regarding Sections 1521-1533 with respect to the following:

1.
Whether Sections 1521-1533 of the code require a public utility to transfer the account of a commercial tenant in a mixed use (commercial and residential) building to a landlord. The Commission also stated that in addressing this issue, the Administrative Law Judge should determine whether lessees and occupants of the first floor in this matter are “tenants” as defined under the Code. 

2.
Whether the Respondent violated any provisions of the Code and/or Commission Regulations in the handling of this matter, namely, the Respondent’s initial billing of another tenant for the foreign load and the 21-month delay between Respondent discovering the foreign load and transferring the account to the Complainant.  If there were violations, appropriate penalties are to be determined.

3.
Whether there should be allocation under Ashfari v. PPL Electric Utilities Corporation, Docket No. C-20055547 (Order entered April 9, 2008). 



Subsequent to the remand, the following two cases were decided which affect the decision:  Shank and Ace Check Cashing.  With respect to the third issue, since the Complainant is no longer responsible for the bill and Ace Check Cashing reversed Afshari, that issue is moot.


Issue number 1 relates to mixed use cases. 

Foreign Load


It is undisputed that the Respondent’s representative conducted a field investigation on March 5, 2004.  However, there is no evidence in the record that shows that the Respondent changed the account from Mr. Padilla’s name to the Complainant’s name in March 2004 or that the Respondent notified the Complainant or her husband that it suspected foreign load.  The findings from the investigation are vague regarding foreign load since it is not clear that the heater was supplying gas to the second and third floors and the representative did not have access to the second and third floors.


Mr. Contreras was not sure of the dates when the tenants moved in on the second and third floors.  He stated that both apartments were leased by the summer of 2004.  He testified that the tenants did not use gas until about November 2004.  He gave the tenants electric space heaters since they could not use gas.  Given that there was one gas meter, he arranged to deduct one half of the gas bill from the rent to compensate for the usage.  Since he did not provide receipts or amounts paid, it is impossible to determine how much was paid and when it was paid.


The record shows that the gas meter for the first floor was separated from the gas meter for the second and third floors by December 29, 2004.  Daniel Contreras established service in his name for the second and third floors of the service address in December 2004.  The account was closed in February 2005 when the property was sold.



To determine whether the Respondent was required to transfer a commercial account to the Complainant, a review of Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1, and the Commission’s regulations at 52 Pa Code § 1521 is necessary.  Those sections read as follows:

§ 1529.1.  Duty of owners of rental property

(a) Notice to public utility. - It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

(b) History of account. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c) Failure to give notice. - Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

52 Pa Code § 1521. Definitions

   The following words and phrases when used in this subchapter shall have the meanings given to them in this section unless the context clearly indicates otherwise:

   "LANDLORD RATEPAYER." One or more individuals or an organization listed on a gas, electric, steam, sewage or water utility's records as the party responsible for payment of the gas, electric, steam, sewage or water service provided to one or more residential units of a residential building or mobile home park of which building or mobile home park the party is not the sole occupant. In the event the landlord ratepayer is not the party to a lease between the landlord ratepayer and the tenant, the term also includes the individual or organization to whom the tenant makes rental payments pursuant to a rental arrangement.

   "RESIDENTIAL BUILDING." A building containing one or more dwelling units occupied by one or more tenants. The term does not include nursing homes, hotels and motels or any dwelling of which the landlord ratepayer is the only resident.

   "TENANT." Any person or group of persons who are contractually obligated to make rental payments to the landlord ratepayer pursuant to a rental arrangement, including, but not limited to, an oral or written lease with the landlord ratepayer for a dwelling unit in a residential building or mobile home park which is provided gas, electric, steam, sewer or water as an included service under the rental agreement and who are not the ratepayers of the utility which supplied the gas, electric, steam, sewer or water service.



The phrase "not individually metered" as used in the statute means that the utility meter for the unit is registering foreign wiring.  However, the statute applies only to residential buildings.  The statute at 66 Pa. C.S. § 1521 defines a residential building as a building containing one or more dwelling units occupied by one or more tenants.  The property in this proceeding contains dwelling units.  When Ms. Morey-Jones complained about her bill for January 2004, there were no tenants in the apartment.  The evidence in the record does not show that a tenant was in the apartment when the Respondent found the foreign load.  Since no dwelling unit was occupied when the foreign wiring was discovered, the property in this proceeding is not a residential property governed by 66 Pa. C.S. § 1529.1.  Shank v. PPL


Furthermore, the statute at 66 Pa. C.S. § 1529.1 applies to tenants.  In that section, a tenant is defined as a person who makes rental payments for a dwelling unit in a residential building.  The record does not contain evidence to demonstrate that a person was making rental payments for a dwelling unit at the time the foreign wiring was discovered.  Therefore, 66 Pa.C.S. § 1529.1 did not apply to this property at the time foreign load was found.
Bill transferred months after foreign load was found


On December 1, 2005, a bill for $3,172.81 was generated for Complainant (Tr. 50; PGW Ex. 2).



Anthony Langford, a regulatory assessor for the Respondent, testified that when foreign load is found, the entire amount of the tenant’s balance is transferred to the owner of the property in accordance with the applicable law and the Respondent’s policy (Tr. 37-39).  Mr. Langford referred to the two Bureau of Consumer Services’ decisions which held that the property owner was liable for the balance (Tr. 53; PGW Ex. 5, 6). 



In the instant case, the Respondent did not change the account from Mr. Padilla’s name to the Complainant’s or her husband’s name in March 2004 when the Respondent determined that foreign load existed.  Based on the record, it seems that the account was not changed to the Complainant’s name until December 2005.  


In the contact exhibit supplied by the Respondent, it notes that the Respondent initially told Ms. Morey-Jones to contact her landlord about the foreign load problem (PGW Ex. 8 at 8).  Ann Marie Cromley testified that although the Respondent has been under the Commission’s jurisdiction since 2000, it was not required to comply with all of the Commission’s laws and regulations until its restructuring case was completed.  66 Pa. C.S. § 2212 (g).  Therefore, in the beginning of 2004, it was developing its policy regarding foreign load cases.  When the Bureau of Consumer Services directed it to transfer the bill of this commercial account to the landlord, it complied promptly.


After the BCS decision, the Respondent transferred the account to Trinity Ventures, the new owner of the property (Tr. 131, PGW Ex. 8).  When Trinity Ventures informed Respondent that it had purchased the property from the Complainant and that the Complainant was the owner of the property at the time of the charges in question, PGW issued a pro-rata bill to the Complainant. (Tr. 131-132, PGW Ex. 8)



The Respondent first became aware of the foreign load on March 5, 2004. (Tr. 43; PGW Exs. 4, 8).  Complainant was not billed until December 1, 2005.  (Tr. 132; PGW Ex. 8). However, the Respondent became aware of and confirmed that Complainant was the owner following the inquiry submitted by Trinity Ventures on November 21, 2005.  (Tr. 132; PGW Exs. 8, 9, 10).


Although the Respondent billed the Complainant more than a year after discovering the foreign load, the record supports a finding that this was mere error.  The Respondent initially billed the customer of record, Mr. Padilla, and, when it became aware that the owner was Trinity Ventures, the Respondent reissued a bill to Trinity Ventures.  Upon receiving clarification by Trinity Ventures that it had purchased the building from the Complainant in February 2005, PGW reissued the bill on a pro-rata basis to the Complainant.  All action by PGW was reasonable under the circumstances. 



Even if one would argue that PGW violated Section 1529.1, no penalties are warranted here.  Under the Commission Policy Statement at 52 Pa. Code Section 69.1201(c), certain factors provide guidance when determining the proper amount of civil penalty.  


In Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000), the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  The Commission subsequently determined that all violations of the Public Utility Code and the Commission’s regulations, not just slamming cases, should be subject to review under the standards enunciated in Rosi.  Pennsylvania Public Utility Commission v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000).  


The first factor to be considered under the Policy Statement is whether the conduct at issue was of a serious nature, such as willful fraud or misrepresentation, or was merely administrative or technical errors.  52 Pa. Code § 69.1201(c)(1).  The Respondent's action in this matter was not willful fraud or misrepresentation.



The second factor to be considered under the Policy Statement is whether the resulting consequences of the conduct at issue were of a serious nature, such as personal injury or property damage.  52 Pa. Code § 69.1201(c)(2).  The record does not contain any evidence that there was personal injury or property damage.



The third factor to be considered under the Policy Statement is whether the conduct at issue was intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  The evidence demonstrates that this conduct was not intentional.  The Respondent billed the owner of the property at the time the BCS decision was issued.  


The fourth factor to be considered under the Policy Statement is whether the Respondent entity has made efforts to change its internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  52 Pa. Code § 69.1201(c)(4).  The Respondent explained that it was perfecting its policy in 2004.  In addition, subsequent Commission decisions have provided guidance in this area. 


The fifth factor to be considered under the Policy Statement relates to the number of customers affected and the duration of the violations.  52 Pa. Code § 69.1201(c)(5).  The Complainant and Mr. Padillo were the customers who were affected by the Respondent's actions. However, the Respondent is not requesting payment from either customer for the bill that was the subject of this complaint.


The sixth factor to be considered under the Policy Statement is the Respondent's compliance history.  52 Pa. Code § 69.1201(c)(6).  There is no evidence to show that the Respondent has failed to comply with the Commission’s subsequent guidance in this area.


The seventh factor to be considered under the Policy Statement is whether the Respondent cooperated with the Commission's investigation.  52 Pa. Code § 69.1201(c)(7).  In this case, the Respondent provided the requested information during the BCS investigations and presented evidence at the evidentiary hearings. 


The eighth factor to be considered under the Policy Statement is the amount of the civil penalty necessary to deter future violations.  52 Pa. Code § 69.1201(c)(8).  The parties submitted that the primary purpose of the civil penalty is to secure future compliance.  The Respondent has complied without a civil penalty being imposed.


The ninth factor in the Policy Statement examines past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(9).  The Commission has provided guidance in the following decisions: Malisa Alexander v. Philadelphia Gas Works, Docket No. C-20077389 (Order entered November 6, 2008); Thea Jones v. Philadelphia Gas Works, F-2009-2138367, 2010 Pa. PUC LEXIS 1972 (Order entered December 17, 2010).  In these cases, the Commission refrained from imposing a penalty upon PGW since all of PGW’s operating costs as a municipally-owned entity are included in the rates charged to its customers.  Therefore, any civil penalty would be charged to PGW’s customers.
. 


The tenth factor in the Policy Statement examines other relevant factors.  52 Pa. Code § 69.1201(c)(10). The Respondent is no longer requesting payment from the Complainant in this matter.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701. 


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
Section 1529.1 of the Public Utility Code (Code), 66 Pa.C.S. § 1529.1, requires that bills for leased residential premises which are not individually metered be placed in the name of the property owner. Franchowiak v PPL Electric Utilities Corporation, C-20054687 (Order entered July 3, 2006); Del Vecchio v PPL Electric Utilities Corporation, Z-01464793 (Order entered September 13, 2006); and Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Order entered August 7, 1997).



4.
In this case the evidence does not support a finding that the property was a residential property pursuant to Shank v. PPL Electric Utilities Corporation, Docket No. C-2009-2087300 (Order entered August 1, 2009).
ORDER
THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Cynthia Contreras against Philadelphia Gas Works at Docket F-02036010 is sustained.



2.
That the record in this case is marked closed.

Date: March 23, 2012




____________________________________







Cynthia Williams Fordham








Administrative Law Judge
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