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HISTORY OF THE PROCEEDINGS


On October 13, 2011, Henry Lipski (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  Essentially, the Complainant alleged that he rented out his property at 1522 E. Hewson Street, Philadelphia, PA to a tenant by the name of Brian Jones between September 2006 and April 2011, that during this period, Brian Jones incurred a debt for gas service to the property, and that the Respondent imposed a lien in the debt amount on his property.  He also alleged that the gas service was shut off on July 7, 2011 without notice to him, and that the Respondent’s imposition of a lien on his property is wrong.  He asked that the lien be removed.


On November 9, 2011, the Respondent filed an answer and preliminary objections to the complaint.  In the answer, it stated, among other things, that Brian Jones had gas service at the service address between September 2, 2006 and October 5, 2011, that all the Respondent’s bills for the service address were paid until March 22, 2011, and that the Respondent issued a lien notification letter dated September 23, 2011 for the unpaid gas service of $348.57
 to the property’s owner, the Complainant.  In its Preliminary Objections and Motion to Strike Impertinent Matter, the Respondent stated that between March 2011 and October 2011, Brian Jones owed the Respondent $365.56 for unpaid gas service, and that the City of Philadelphia, as the Respondent’s owner, has the right to collect on municipal claims owed to the Respondent.   Therefore, under 66 Pa. C.S. §2212(n), the Commission has no jurisdiction over the filing of such a lien.



In the Notice to Plead, the Complainant was notified that if the Complainant did not file a written response denying or correcting the Respondent’s Preliminary Objections within 10 days from service of this notice, the Complainant may be deemed in default and relevant facts stated in the pleadings may be deemed admitted.    


On November 16, 2011, the Complainant filed a written response to the Respondent’s Preliminary Objections.  Essentially, the Complainant stated that Brian Jones
 was never a tenant of his, that the Respondent did not notify the Complainant of any gas bills for the service address until the day on which the lien notification letter asked him to respond, and that it refused to provide him with a shut off notice of service to the property.  



By Hearing Notice dated November 23, 2011, a hearing on the complaint was scheduled for February 1, 2012.  On the date of the hearing, the Complainant proceeded unrepresented.  He testified on his own behalf and introduced no exhibit into the record.  The Respondent was represented by Laureto Farinas, Esquire, who presented the testimony of one witness and introduced three exhibits into the record.


The record closed on February 1, 2012.   
FINDINGS OF FACT


1.
The Complainant lives at 4528 Aubrey Avenue, Philadelphia, PA (Formal Complaint Form).


2.
The Respondent is Philadelphia Gas Works whose business address is 800 W. Montgomery Avenue, Philadelphia, PA. 



3.
The property at 1522 E. Hewson Street, Philadelphia, PA is the Complainant’s rental property, and the complaint is about Respondent’s attempt to impose a lien on this property for unpaid gas service (N.T. 6-7).



4.
The Respondent does not normally require a customer to present a lease to apply for gas service except when there is an outstanding balance or an unauthorized use of service at a property.  A customer does not have to show anything when the customer transfers the service from one address to another (N.T. 43, 44).


5.
On October 31, 2006, Brian Jones applied for gas service to the 1522 E. Hewson Street address in his name.  The billing started on September 2, 2006 (N.T. 42, 44, 46, 47; PGW Exhibit 2).


6.
The Respondent did not receive any request for discontinuance of gas service at the 1522 Hewson Street address, and the gas at the service address was measured by an automated meter reading device.  For three months, August, September, and October 2011, this device transmitted information indicating that the customer did not use any gas at the service address.  For this reason, the Respondent entered the property to shut off the gas on October 5, 2011 and made the account final (N.T. 44, 45, 50; PGW Exhibit 1).


7.
On October 5, 2011, the Respondent also changed the meter because of its age at the service address, which new meter was locked up with a bike lock, service cap, and a handcuff (N.T. 47, 48; PGW Exhibit 2).



8.
The gas service to the service address was actually shut off on July 7, 2011 at index 216 (N.T. 45; PGW Exhibit 2).


9.
On January 30, 2012, Brian Jones owed the Respondent $327.23 (N.T. 45, 46; PGW Exhibit 1).

DISCUSSION


In a letter attached to his complaint, the Complainant specifically raised issues that question the Respondent’s ability to comply with Section 1501 of the Public Utility Code.  Such issues include the Complainant’s statements that on July 7, 2011, the Respondent came to shut off the gas for the property at 1522 E. Hewson Street, Philadelphia, PA, and that the Respondent refused to give the Complainant the shut-off notice.  Therefore, I will now rule on the Respondent’s Motion and its ability to comply with 66 Pa. Code §1501.

Motion to question the Commission’s jurisdiction


Preliminary Objections to question the Commission’s jurisdiction and to strike impertinent matter are authorized by Section 5.101(a)(1) and (b) of the Commission’s regulations, 52 Pa. Code §5.101(a)(1) and (b), which provides as follows:

   (a)  Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

  (1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

  (2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

*
*
*

   (b)  Notice of plead.  A preliminary objection must contain a notice to plead which states that an answer to the objection shall be filed within 10 days of the date of service of the objection.



Under these provisions, a party may file preliminary objections to dismiss a complaint because the Commission lacks jurisdiction to adjudicate the subject matter and to strike impertinent matter, which objections must contain a notice to plead stating that an answer to the objections shall be filed within 10 days of the service of the objections.



In this case the Respondent questions the Commission’s subject matter jurisdiction and requests that the portion of the complaint seeking the removal of the debt be stricken as impertinent matter.

Jurisdiction of an administrative agency must either arise from the express words, or by strong and necessary implication, of the statute reposing the power.  The legislative grant of power to act in any particular case must be clear and explicit in its language.  An administrative agency cannot confer on itself authority not fairly or properly within the legislative grant; nor can it acquire jurisdiction by usage, by agreement or by the parties’ consent.  Federal Deposit Ins. Corp. v. Board of Finance and Review, 368 Pa. 463, 84 A.2d 495 (1951); Western Pennsylvania Water Co. v. Pennsylvania Public Utility Commission, 471 Pa. 347, 370 A.2d 337 (1977).


In part, Section 1414 (relating to Liens by city natural gas distribution operations) of the Public Utility Code, 66 Pa. C.S. §1414, provides:

   (a)  General Rule.  – A city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply, in the court of common pleas of the county in which the property is situated or, if the claim for the unpaid natural gas distribution service does not exceed the maximum amount over which the Municipal Court of Philadelphia has jurisdiction, in the Municipal Court of Philadelphia, pursuant to sections 3 and 9 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, and Chapter 22 (relating to natural gas competition).



Under these provisions, a city natural gas distribution operation is entitled to impose a lien
 on a property, not on the property owner or on a tenant, for unpaid natural gas distribution service in the court of common pleas in the county in which the property is situated or in the Municipal Court of Philadelphia if the unpaid service does not exceed the jurisdictional amount of this municipal court.



Further, Section 2212(n) of the Code, states as follows:

    (n)  Collections. – Nothing contained in this title shall abrogate the power of a city natural gas distribution operation to collect delinquent receivables through the imposition of liens pursuant to section 3 of the act of May 16, 1923 (P.L. 207, No. 153), referred to as the Municipal Claim and Tax Lien Law, or otherwise.



The language of this section strengthens the legal conclusion that claims of municipal liens are not properly within the jurisdiction of the Commission. 



Finally, the Commission has consistently recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, Docket No. C-20028036 (Pa.PUC December 30, 2002) (Strowder); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No. C-20066672 (Pa.PUC January 22, 2007) (Lawrence); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No. C-2008-2029672 (Pa.PUC February 23, 2009) (Young).  In Strowder, the Commission determined that it had no jurisdiction to rule on the validity of a lien.  In Lawrence, the Commission adopted an initial decision citing the Municipal Claim and Tax Lien Law and 66 Pa. C.S. §2122(n) and holding that the Commission lacked jurisdiction and authority to contravene the statute or take action contrary to its mandate.  In Young, the Commission adopted an initial decision citing 66 Pa. C.S. §1414(a) and concluding that the Commission lacked jurisdiction over a lien imposed by the Respondent.  These decisions affirm that the Commission lacks jurisdiction over any aspect of a municipal lien.


Because I have ruled that the Commission does not have jurisdiction to adjudicate a lien, it becomes unnecessary for me to rule that the requested relief be stricken as impertinent matter.

The Respondent’s ability to comply with 66 Pa. Code §1501


In part, Section 1501 (relating to character of service and facilities) of the Public Utility Code, 66 Pa. Code §1501, provides:

§1501.  Character of service and facilities
     Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.



These provisions, in mandatory terms, require a public utility to furnish and maintain adequate, efficient, safe, and reasonable service and facilities to its customers.  
Therefore, the Complainant, as the party seeking relief, has the burden of proof.
  He must show by a preponderance of the evidence that the Respondent’s employees, by failing to identify themselves to the Complainant and to give him a shut-off notice, provided unreasonable service.


The Complainant testified that Brian Jones was never a tenant of his, that when the Respondent’s employees and truck came to shut off the gas at the curb on July 7, 2011, the employees failed to give a shut-off notice, to identify themselves, and to show identification to the Complainant, and that this way of imposing a lien on his property amounted to doing business behind his back.  He admitted that the employees wore the Company uniform and used the Company truck, that he was not enrolled in the landlord tenant cooperation program, and that he made a mistake to state that Brian Jones was one of his tenants in his letter dated October 3, 2011, which was attached to his complaint (but in the Formal Complaint Form, the Complainant also listed Brian Jones as his tenant) (N.T. 9-17, 27, 28, 33-35).



On July 7, 2011, the Respondent’s employees came to the service address to shut off the gas.  They wore the Company uniform and used the Company truck.  What else must these employees do to identify themselves to the Complainant?  Probably, they should give a shut-off notice to a customer of record, who was Brian Jones, not the Complainant, and who was not at the scene at the time.



The Respondent testified that Brian Jones was the Respondent’s customer of record, that it did not receive a request for termination of gas service from Mr. Brian Jones, and that the Respondent’s employee came to shut off the gas when the automated meter reading device at the service address transmitted to the Respondent information indicating that the gas was not in use at the address for several months.


The Respondent’s behavior was reasonable under the circumstances because it has the duty to mitigate its losses.



From the discussion above, I conclude that the Complainant has not carried his burden of proof.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of the complaint.  



2.
The Commission does not have jurisdiction to adjudicate a lien imposed by the Respondent on the Complainant’s property at 1522 E. Hewson Street, Philadelphia, PA for unpaid gas service for $327.23.


3.
The Complainant has failed to carry his burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by Philadelphia Gas Works which question the Commission’s jurisdiction in a dispute over a municipal lien placed on a property for unpaid gas service, are granted.



2.
That the portion of the complaint filed by Henry Lipski against Philadelphia Gas Works at Docket No. C-2011-2268134, which questions the Respondent’s ability to comply with 66 Pa. Code §1501, is dismissed because he has failed to carry his burden of proof.


3.
That the record at Docket No. C-2011-2268134 is marked closed. 

Date:
        March 1, 2012          


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	This amount of unpaid gas service is different from the amount mentioned in the Preliminary Objections, which is $365.56.





� 	In a letter dated October 3, 2011, which was attached to the Formal Complaint Form, the Complainant stated that Brian Jones was one of his tenants.


� 	Statements in a pleading that are legally irrelevant to the cause of action or that could not have influence in leading to a result are “impertinent” and subject to being stricken.  Cf., Jeffries v. Hoffman, 417 Pa. 1, 207 A.2d 774 (1965).


� 	A lien is a charge on property, either real or personal, for the payment or discharge of a particular debt or duty in priority to the general debts or duties of the owner.  It encumbers property to secure payment or performance of a debt, duty or other obligation.  London Towne Homeowners Ass’n. v Karr, 866 A.2d 447, 451 (Pa. Cmwlth. 2004).


� 	Section 332(a) of the Public Utility Code provides:





   (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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