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Pennsylvania Public Utility Commission,		:
Bureau of Transportation and Safety			:
							:
	v.						:		C-2010-2177857
							:
Yellow Cab Company of Pittsburgh			:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


On October 14, 2010, the Bureau of Transportation and Safety (“BTS”)[footnoteRef:1] for the Pennsylvania Public Utility Commission (“Commission”) filed a complaint against Respondent, Yellow Cab Company of Pittsburgh, charging Respondent with the following violations: failure to transport passengers to their destination by the shortest practical route, in violation of 52 Pa. Code §29.313(b); failure to have a complete driver log sheet or trip sheet in its vehicle, in violation of 52 Pa. Code §29.335(a)(2); and failure to maintain direct control and supervision of its operations and service, in violation of 52 Pa. Code §29.101(a)(5).  The BTS sought a civil penalty of $650 for the alleged violations.  When it did not receive an answer from Yellow Cab, the Commission issued a Secretarial Letter on December 30, 2010, which sustained the complaint and imposed a civil penalty of $650 on Respondent. [1:  	As part of the overall reorganization of the Commission in August 2011, the BTS was subsumed in the new Bureau of Investigation and Enforcement (“BIE”).] 


		Whereupon, Yellow Cab on January 7, 2011 filed a Petition to Rescind Order and for Leave to File Answer to Complaint, Nunc Pro Tunc.  No response to the petition was filed.  By Opinion and Order entered on April 14, 2011, the Commission granted the petition and directed Yellow Cab to file its answer to the complaint within 20 days of entry of the Order.  On April 20, 2011, Yellow Cab answered the complaint admitting it provided the transportation in question, but denying any wrongdoing.

		I received this case assignment on March 27, 2012.  A standard Prehearing Order was issued on March 28, 2012.

		A hearing was held in Pittsburgh on May 2, 2012.  Heidi Wushinske, Esq., represented the BTS.  Paul S. Guarnieri, Esq., represented Respondent.  Neither party submitted any exhibits for the record.  The hearing generated 37 pages of notes of testimony.  During the hearing, the parties stipulated that Respondent failed to have a complete driver log sheet or trip sheet in its vehicle, in violation of 52 Pa. Code §29.335(a)(2), on May 22, 2010, the date of the alleged incident, and that the amount of the requested fine of $50 for this violation was reasonable (N.T. 11).  Also during the hearing, the BTS withdrew that portion of its complaint charging Respondent with a failure to transport passengers to their destination by the shortest practical route on May 22, 2010, in violation of 52 Pa. Code §29.313(b) (N.T. 12).  Testimony was heard on the remaining charge that Respondent failed to maintain direct control and supervision of its operations and service, in violation of 52 Pa. Code §29.101(a)(5).  Neither party filed a brief.  The record closed on June 4, 2012.

FINDINGS OF FACT

1. Complainant is the Bureau of Transportation and Safety for the Pennsylvania Public Utility Commission (Complaint).

2. Respondent is Yellow Cab Company of Pittsburgh, which maintains its principal place of business at 1101 Beaver Avenue, Pittsburgh, Pennsylvania 15233 (Complaint).

3. Respondent holds a certificate of public convenience from this Commission at Docket No. A-00049926 for call or demand authority (Complaint).
4. The BTS and Respondent have stipulated that Respondent violated 52 Pa. Code §29.335(a)(2) by failing to have a complete driver log sheet in its vehicle and Respondent has agreed to pay a civil penalty of $50 for this violation (N.T. 11).

5. On June 21, 2010, BTS Enforcement Officer Gary Double, Jr. met with Yellow Cab’s Safety Manager, Paul Caliari.  The BTS Enforcement Officer learned that on May 22, 2010, Yellow Cab did not have “100% coverage” of its operations by supervisors and it had recently hired two part-time supervisors to fill in the gaps (N.T. 8, 10, 15, 18).

6. The Enforcement Officer does not know when Yellow Cab hired the two part-time supervisors (N.T. 18).

7. Yellow Cab owns the vehicles and leases its taxicabs to independent drivers (N.T. 16, 20-21, 26-27).

8. All of its taxis bear the Yellow Cab name, its telephone number and PUC certificate number (N.T. 27-28).

9. Under lease agreements with the drivers, the drivers pay Yellow Cab for use of the taxis, the drivers collect the customer fares for themselves, and the drivers report the revenues to Yellow Cab (N.T. 26-27).

10. Yellow Cab performs background checks on these drivers before they are permitted to drive its taxis (N.T. 16).

11. These drivers undergo three days of training before they are permitted to drive Yellow Cab’s taxis (N.T. 17, 27).

12. Yellow Cab has insurance on its vehicles (N.T. 16).

13. All Yellow Cab vehicles undergo motor vehicle registration checks (N.T. 17).

14. In addition to radios, all Yellow Cab taxis have a MDT computer system for communicating with its drivers (N.T. 22-23).

15. All drivers for Yellow Cab must take calls for a fare; if they do not take an order for a fare, they are locked out of the system for two hours and they face a possible fine (N.T. 30-31, 33-34). 

16. Yellow Cab insists there are always supervisors on duty to handle any matters requiring their attention.  On May 22, 2010, the date of the incident under investigation, Tom O’Connor, who was filling in at the time, was acting supervisor from 2:30 to 11:30 p.m. (N.T. 28-29).

17. The union contract allows a Yellow Cab dispatcher to act as a part-time supervisor, for which that person is paid extra for handling the additional duty (N.T. 29).

18. Yellow Cab notes Paul Caliari, as its Safety Director, handles training for Commission regulations and investigations relating to accidents; he is not charged with the oversight of supervisors (N.T. 29).

19. Any complaint that is received by Yellow Cab is handled by a supervisor (N.T. 31-32).

20. Matters of a severe nature, e.g., robberies, fights, accidents, incidents involving trips to a hospital, etc., would be referred to Yellow Cab’s Director, Gerald Campolongo, who is available 24/7 by cell phone (N.T. 25-26, 29-32).

DISCUSSION

		In its complaint, the BTS charged Yellow Cab with the following violations: failure to transport passengers to their destination by the shortest practical route, in violation of 52 Pa. Code §29.313(b); failure to have a complete driver log sheet or trip sheet in its vehicle, in violation of 52 Pa. Code §29.335(a)(2); and failure to maintain direct control and supervision of its operations and service, in violation of 52 Pa. Code §29.101(a)(5).  The BTS withdrew the first count, failure to transport passengers to their destination by the shortest practical route, at the hearing (N.T. 12).  Also at the hearing, the parties stipulated that Respondent failed to have a complete driver log sheet or trip sheet in its vehicle, in violation of 52 Pa. Code §29.335(a)(2), and that the amount of the requested fine of $50 for this violation was reasonable (N.T. 11).  The stipulation, however, does not conform to the allegation in the complaint.

A.	The Stipulation Versus the Complaint

		In that section of the Commission’s regulations entitled “Limousine Service,” 52 Pa. Code §29.335(a)(2) mandates that the driver must maintain a trip sheet:

(a)  A driver of a luxury type vehicle engaged in providing limousine service shall have a trip sheet in the vehicle evidencing that the vehicle is in service.  The trip sheet must contain the following information:

	(1)  The date of service.

	(2)  The name and certificate number of the carrier.

	(3)  The name of the engaging person or organization.

	(4)  The service being provided and corresponding rate charged.

	(5)  The origin and intended destination.

	(6)  The starting time and length of time for which the vehicle has been reserved.

(b)  At the conclusion of the trip, the driver shall record the ending time on the trip sheet.

(c)  The trip sheet shall be retained by the certificateholder for a minimum of 1 year.  Copies of the documents may be required to be submitted in support of carrier proposed tariff rate increases in addition to other documentation required in §23.64 (relating to data required in filing increases in operating revenues).  (Emphasis added).


		Pursuant to 52 Pa. Code §29.332, a common carrier operating limousine service while holding a certificate of public convenience possesses the following rights and is subject to the following conditions:

(1)  To transport persons on an exclusive basis between points as authorized by the certificate, if the order for service is received in advance of the actual rendering of service and not by street hail.

(2)  To charge for service based upon use of a limousine with payment made by a single person or organization and not by passengers as individuals.

(3)  Direct, in-person solicitation of a passenger by the driver or a representative of the driver or carrier, is prohibited.  (Emphasis added).


Limousine service can only be operated in “luxury type vehicles” with seating capacities of ten passengers or less, excluding the driver.  52 Pa. Code §29.333(a).  Further, 52 Pa. Code §29.333(b) defines “luxury type vehicles” as follows:

(b)  Luxury type vehicles are vehicles manufactured or subsequently modified so that they have physical configurations and accessory features that are not considered as ordinary, standard or commonplace in lower or moderately priced vehicles.  Luxury type vehicles are intended to afford patrons a higher level of service and comfort than are ordinarily available in call or demand, paratransit and airport transfer services.  To qualify as a luxury type vehicle, a vehicle must have at a minimum: air conditioning, AM/FM stereo radio, deluxe leather or deluxe fabric upholstery, deluxe wheels or wheel covers, four doors and a wheelbase of at least 109 inches.  Other amenities which limousine service might afford are CD changer, internet access, reading lights, work desk or table, cellular phone, refrigerator, television, VCR, DVD player, extended wheelbase and privacy dividers.


		While charging Respondent with violating 52 Pa. Code §29.335(a)(2), the BTS complaint in the case sub judice notes only that Yellow Cab possesses call or demand authority.  The complaint does not indicate whether Yellow Cab also possesses authority for limousine service.  Among the many differences between limousine authority and call or demand authority, a common carrier operating a call or demand service possesses the right and the obligation to transport persons on request on an exclusive or nonexclusive basis, unless the certificate provides otherwise.  52 Pa. Code §29.312.  Call or demand service can be operated only in vehicles with seating capacities of eight passengers or less, excluding the driver.  52 Pa. Code §29.314(a).  Call or demand vehicles must be equipped with a meter.  52 Pa. Code §29.314(b).  Call or demand vehicles must also have dome lights affixed to the roofs of the vehicles.  52 Pa. Code §29.314(e).

		Also significantly different for call or demand service are the log sheet requirements.  52 Pa. Code §29.313(c) mandates:

(c)  Log Sheets.  A driver of a vehicle in call or demand service shall keep a log sheet or manifest for each shift he operates unless some other method is, upon petition, specifically approved by the Commission.  These log sheets shall be filled out contemporaneously with the trip, on a form supplied by the certificateholder.  The log sheets shall be retained by the certificateholder for at least 2 years.  Log sheets may be retained in electronic format.  Log sheets, or comparable printouts from an electronic storage device, shall be turned over upon request to an authorized representative of the Commission upon the rendering of a receipt.  Drivers shall fill out the log sheets with the following information:

	(1)  The date.

	(2)  The time he commenced the shift and the time he ended the shift and ceased driving.

	(3)  The vehicle identification number.

	(4)  The times and places of origin and destination of each trip including the odometer or meter mileage at the origin and destination of each passenger trip.  Origin and destination places shall contain a street name and address or, if unavailable, an identifiable landmark.

	(5)  The number of passengers and the fare collected on each trip, indicating separately each fare collected from each passenger or party of passengers sharing the ride.

	(6)  Each trip on which packages are delivered and the charge for the trip.

	(7)  The meter readings at the beginning and end of each shift, if applicable.

	(8)  The name and number of the driver.

	(9)  The signature of the driver attesting to the accuracy of the data recorded.

	(10)  Other information as may be required by this title.


Thus, as is readily apparent, not only are limousine and call or demand quite distinctive types of service, but the trip sheet requirement for limousine service mandated by 52 Pa. Code §29.335(a)(2) is quite different from the log sheet requirement for call or demand service under 52 Pa. Code §29.313(c) as well.

		Indeed, the difference between the trip sheet and log sheet requirements of these two regulations raises separate issues.  But, 52 Pa. Code §5.92(a) allows amendments to the pleadings to conform to the evidence, when it states:

(a)  Amendment by consent.  When the parties introduce issues at a hearing not raised by the pleadings whether by express or implied consent of the parties, the issues shall be treated in all respects as if they had been raised in the pleadings.  (Emphasis added).


No doubt exists that counsel for the BTS and Yellow Cab intended to stipulate to a violation of the log sheet requirement for call or demand service under 52 Pa. Code §29.313(c).  The complaint refers to Respondent’s call or demand authority.  The complaint raises an issue, later withdrawn at the hearing, relating to the quality of call or demand service that Respondent allegedly rendered on May 22, 2010.  Nowhere in the complaint does it mention limousine service, other than the reference to 52 Pa. Code §29.335(a)(2).  Therefore, it is safe to say the parties, by offering their stipulation, impliedly consented to amend the complaint so as to raise an issue relating to a violation of 52 Pa. Code §29.313(c).  This result comports with the liberal construction to be accorded the Commission’s Rules of Administrative Practice and Procedure.  See, 52 Pa. Code §1.2(a).[footnoteRef:2]  Accordingly, the stipulation of the parties will be accepted as constituting an agreement that Respondent violated 52 Pa. Code §29.313(c). [2:  	52 Pa. Code §1.2(a) states:

(a)  This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.
] 


B.	Failure to Maintain Direct Control and Supervision

		Next, the BTS charges Respondent with a failure to maintain direct control and supervision of its operations and service in violation of 52 Pa. Code §29.101(a)(5).  This latter regulation provides:

(5)  Control.  Vehicles shall be owned by or leased by the certificateholder.  Operation and service shall be under the direct control and supervision of the certificateholder.  A common carrier of passengers may not lease a vehicle to a driver, except as provided in subsection (f), relating to call or demand service.


52 Pa. Code §29.101(f) states:

(f)  Call or demand.  The following applies to call or demand carriers operating leased equipment:

	(1)  A certificateholder may not lease, contract with or make an arrangement with an employee-driver under which the certificateholder is given custody, possession or use of a vehicle owned or leased by the employee-driver or his nominee.  For the purpose of this paragraph, a nominee shall include the employee-driver, his spouse, children, parents or trust for their benefit or an affiliated corporation, partnership or association.

	(2)  The holder of a call or demand certificate may lease vehicles to drivers for operation in the service of the certificateholder only under the following conditions:

		(i)  The leased vehicle shall be operated under the direct control and supervision of the certificateholder.

		(ii)  The driver-lessee of the vehicle and the certificateholder shall be required to keep and retain daily log sheets as prescribed by §29.313(c) (relating to service standards and requirements).

		(iii)  The certificateholder shall be required to furnish and maintain adequate service to the public which shall be reasonably continuous and without unreasonable interruptions or delays.

		(iv)  The leasing plan of the certificateholder must conform with §29.315 (relating to alternate forms of compensation).


		As the party bringing this complaint before the Commission, the BTS bears the burden of proof.  66 Pa. C.S. §332(a).  The term “burden of proof” means the BTS bears the burden of establishing its entitlement to relief by a preponderance of the evidence.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  “A litigant’s burden of proof before administrative tribunals, as well as before most civil proceedings, is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600 (Pa. Cmwlth. 1990).

		To support its contention that Yellow Cab failed to maintain direct control and supervision of its operations and service on May 22, 2010, the BTS presented Enforcement Officer Gary Double, Jr., who testified:

Q.  Mr. Double, in response to the issue of supervisory coverage, what did you find in the course of your investigation?

A.  I found that, there was --- there was not 100% coverage at --- at the Yellow Cab operation.  They had had --- at the time, there was two full-time Supervisors, and, the response, sometime after that --‑ at the time of my investigation, they advised that, they had recently hired two part-time Supervisors, to try and fill in the gaps and have 100% coverage for incidents.

(N.T. 10).  Officer Double supposedly learned of this gap in supervision during an interview with Yellow Cab’s Safety Director, Paul Caliari, on June 21, 2010 (N.T. 8, 10, 15, 18).  The Enforcement Officer does not know when Yellow Cab hired the two part-time supervisors (N.T. 18).  The BTS offers no further evidence on this issue.

		For its part, Yellow Cab disputes any assertion that it did not have adequate supervision and control over its operations on May 22, 2010 or that its Safety Director possessed the knowledge or authority to state otherwise.  Yellow Cab explains it owns the vehicles and leases its taxicabs to independent drivers (N.T. 16, 20-21, 26-27).  All of its taxis bear the Yellow Cab name, its telephone number and PUC certificate number (N.T. 27-28).  Under lease agreements with the drivers, the drivers pay Yellow Cab for use of the taxis, the drivers collect the customer fares for themselves, and the drivers report the revenues to Yellow Cab (N.T. 26‑27).  Yellow Cab performs background checks on these drivers before they are permitted to drive its taxis (N.T. 16).  These drivers undergo three days of training before they are permitted to drive Yellow Cab’s taxis (N.T. 17, 27).

		Yellow Cab has insurance on its vehicles (N.T. 16).  All of its vehicles undergo motor vehicle registration checks (N.T. 17).  In addition to radios, all Yellow Cab taxis have a MDT computer system for communicating with its drivers (N.T. 22-23).  All drivers for Yellow Cab must take calls for a fare; if they do not take an order for a fare, they are locked out of the system for two hours and they face a possible fine (N.T. 30-31, 33-34).

		On the subject of supervisors, Yellow Cab insists there are always supervisors on duty to handle any matters requiring their attention.  On May 22, 2010, the date of the incident under investigation, Tom O’Connor, who was filling in at the time, was acting supervisor from 2:30 to 11:30 p.m. (N.T. 28-29).  The union contract allows a Yellow Cab dispatcher to act as a part-time supervisor, for which that person is paid extra for handling the additional duty (N.T. 29).  Yellow Cab also notes Paul Caliari, as its Safety Director, handles training for Commission regulations and investigations relating to accidents; he is not charged with the oversight of supervisors (N.T. 29).  Any complaint that is received by Yellow Cab is handled by a supervisor (N.T. 31-32).  Matters of a severe nature, e.g., robberies, fights, accidents, incidents involving trips to a hospital, etc., would be referred to Yellow Cab’s Director, Gerald Campolongo, who is available 24/7 by cell phone (N.T. 25-26, 29-32).

		In summary, Yellow Cab’s description of its operations and supervisory coverage went unchallenged by the BTS.  The BTS’ vague assertion that there was not 100% coverage leaves open the questions of what time period was referred to, and what coverage was called for and found lacking.  The further allegation that Yellow Cab recently hired two part-time supervisors adds nothing to the BTS’ case, since again no time reference was given in relation to the incident on May 22, 2010 and no evidence suggests these part-time supervisors were hired to cover any deficiency.  Therefore, the BTS failed to meet its burden of proof on this issue.

		For these reasons, the complaint will be granted to the extent it alleges Respondent failed to have a complete driver log sheet in its vehicle, in violation of 52 Pa. Code §29.313(c).  In all other respects, the complaint will be denied.

C.	The Civil Penalty

		The Commission may impose a maximum civil penalty of $1,000 for every violation of the Public Utility Code (the “Code”), its regulations or its orders pursuant to Section 3301 of the Code, 66 Pa. C.S. §3301.  Certain factors must be considered and standards applied when imposing a civil penalty.  Rosi v. Bell Atlantic-Pa., Inc., Docket No. C‑00992409 (Order entered February 10, 2000); Pa. P.U.C. v. NCIC Operator Services, Docket No. M‑00001440 (Order entered December 21, 2000).  These factors and standards have been codified in a regulation as follows:

(1)  Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2)  Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)  Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)  The number of customers affected and the duration of the violation.

(6)  The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)  Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8)  The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)  Past Commission decisions in similar situations.

(10)  Other relevant factors.


52 Pa. Code §69.1201(c).

		Here, the violation involved Respondent engaging in less egregious misconduct, i.e., failing to have a complete driver log sheet in its vehicle, warranting a less severe civil penalty.  52 Pa. Code §69.1201(c)(1).
		The conduct at issue is of a less serious nature, also warranting a less severe civil penalty.  52 Pa. Code §69.1201(c)(2).

		The parties stipulated to the violation here and the amount of the civil penalty.  Consequently, the issue was not litigated.  So by its terms, 52 Pa. Code §69.1201(c)(3) is inapplicable.

		There is no evidence in this record to suggest the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  52 Pa. Code §69.1201(c)(4).

		No evidence suggests that any customers were affected or that this violation continued over a long period of time.  52 Pa. Code §69.1201(c)(5).

		No evidence was offered to suggest Respondent has a poor compliance history or that it engages in frequent, recurrent violations.  52 Pa. Code §69.1201(c)(6).

		By stipulating to the violation charged here, Respondent has evidenced a willingness to cooperate with the Commission’s investigation.  52 Pa. Code §69.1201(c)(7).

		A less severe civil penalty appears sufficient to deter future violations.  52 Pa. Code §69.1201(c)(8).

		A $50 civil penalty appears to be in line with prior Commission decisions in similar situations.  52 Pa. Code §69.1201(c)(9).

		52 Pa. Code §69.1201(c)(10) is inapplicable here.

		Therefore, Respondent will be directed to pay a $50 civil penalty for violating 52 Pa. Code §29.313(c).

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§501, et seq.

2. Respondent violated 52 Pa. Code §29.313(c) by failing to have a complete driver log sheet in its vehicle.

3. Under the circumstances, imposition of a civil penalty of $50 upon Respondent for violating 52 Pa. Code §29.313(c) is warranted.  66 Pa. C.S. §3301.

4. The BTS failed to meet its burden of proving Respondent failed to maintain direct control and supervision of its operations and service, in violation of 52 Pa. Code §29.101(a)(5).

ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the complaint of the Pennsylvania Public Utility Commission, Bureau of Transportation and Safety against the Yellow Cab Company of Pittsburgh at Docket No. C-2010-2177857 is hereby granted in part and denied in part.  The complaint is hereby granted to the extent it charges a violation of Section 29.313(c) of Title 52 of the Pennsylvania Code, 52 Pa. Code §29.313(c).  In all other respects, the complaint is hereby denied.

2. That Respondent, Yellow Cab Company of Pittsburgh, is hereby directed to pay a civil penalty of fifty dollars ($50) pursuant to Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S. §§3301 & 3315, by sending a certified check or money order within thirty (30) days of entry of the Commission’s Order in this case to:

Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA 17105-3265


3. That Respondent is hereby directed to cease and desist from further violations of the Public Utility Code, 66 Pa. C.S. §§101, et seq., and the regulations of this Commission, 52 Pa. Code §§1.1, et seq.


Date:  June 12, 2012											
							John H. Corbett, Jr.
							Administrative Law Judge
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