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HISTORY OF THE PROCEEDINGS


On October 21, 2011, Gail Debrow (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, she alleged that she did not know how to tamper with a meter, but that the Respondent accused her of tampering with the meter and required her to pay a tampering fee of $350, which is too high.  She asked that the Commission investigate the Respondent’s practice.


On November 23, 2011, the Respondent filed an answer to the complaint.  The Respondent alleged that acting on an anonymous telephone call, the Respondent visited the Complainant’s residence and found that the Respondent’s meter was tampered with.  It also alleged that the tampering fee of $350 is not too high, that it is authorized by Rule 10.4 of the Respondent’s Tariff, and that the fee was properly imposed because the service was used without the Respondent’s authority.


On April 16, 2012, a hearing was held on the complaint.  At the hearing, the Complainant proceeded unrepresented.  She testified on her own behalf and introduced no exhibit.  The Respondent was represented by Dana Pirone Carosella, Esquire, who presented the testimony of two witnesses and introduced five exhibits.  All the exhibits were admitted into the record.


At the hearing, counsel for the Respondent stated that she would submit a late-filed exhibit establishing the component costs of the reconnection fee for tampering with a meter.  On April 26, 2012, she sent me a calculation, which will be marked as PECO Exhibit 6 and will be admitted into the record.


The record was closed on April 26, 2012.

FINDINGS OF FACT
1. The Complainant lives at 5347 Belfield Avenue, Philadelphia, Pennsylvania (N.T. 4).


2.
The Respondent is PECO Energy Company whose business address is 2301 Market Street, P.O. Box 8699, Philadelphia, PA.



3.
On August 18, 2011, acting on an anonymous tip from the Complainant’s neighbor that Gary Wilson, who is an electrician, was tampering with the Respondent’s meter, the Respondent dispatched a revenue protection technician, Luis Nogueras, to the Complainant’s residence to investigate the meter.  Mr. Nogueras met Mr. Wilson at the property and told him the purpose of his visit (N.T. 24, 33-35).


4.
On August 18, 2011, Mr. Nogueras first verified that the meter (serial No. 038100742) was assigned to the Complainant’s residence.  He then found that the blue shield, which holds the meter in the socket, was broken, that the cover rivets were missing, and that prying marks were visible on the meter cover.  He also found that switch wires were attached to pot latch screws, meaning that the meter was bypassed:  the electricity was in use but was not registered on the meter (N.T. 35-45; PECO Exhibit 3 and 5).


5.
The calculation of the Respondent’s reconnection fee for theft tampering was as follows:  

A.
TOOLS AND EXPENSES




$142.48


(Meter, Barrel Lock, Meter Bolt Box and Tools) 
B.
LABOR & OVERHEAD




$200.60


(Lineman, Clerical and Office Support Staff)

C.
GROSS RECEIPTS TAX (5.9%)



$    4.24


TOTAL (A + B + C)




$347.32


RECONNECT FEE




$350.00
(PECO Exhibit 6).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).



Under these principles the Complainant, as the party seeking relief, has the burden of proving by a preponderance of the evidence that it is more likely than not that the Respondent’s fee is unreasonable.



The Complainant not only disputed the tampering fee of $350, but also the service charge of $217.68.  She testified that she was not responsible for the unauthorized use of service.  She is the owner of the property and has lived there for nine years.  All of a sudden, someone accused her of tampering with the meter, and the Respondent required her to pay the tampering fee of $350 and the added charge of $217.68.  She maintained that that tampering fee of $350 was too high and that the fee and the charge should be waived (N.T. 6-11).


The Respondent’s witness, Elsa Leung, a Regulator Assessor, testified that nowhere in the Respondent’s records was the Complainant charged with $217.68, and that the tampering fee is a standard fee and is authorized by the Tariff.  It is assessed on all accounts when meters are found to be tampered with.  When asked how to arrive at $350, she testified that she did not have the labor cost information behind this number (N.T. 26, 27).     


Counsel for the Respondent told me that she would provide the labor cost information through her next witness.  The next witness essentially testified that he spent about 30 minutes to replace or repair a meter and to prepare a report, that he is paid $36.50 an hour, but that he did not know the exact cost of the meter.  He also testified that he needed to bring special equipment to the job, such as special gloves, tools, hardhat, shield, screwdrivers, barrel lock key, ring, security locks, and so on (N.T. 27, 46, 47).


Finally, counsel for the Respondent stated that she would submit to me the component costs of the reconnection fee for tampering with a meter (N.T. 48).



Rule 10.4 (relating to tampering) of the Respondent’s Tariff provides:

10.4 Tampering.  In the event of the Company’s meters or other property being tampered with, the customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used but not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.

(PECO Exhibit 4).



According to the court precedent, a utility tariff (list of rates and rules for services) that has been approved by the Commission has the force of law and is binding on both the utility and the utility’s customers.  Pennsylvania Electric Co. v. Pennsylvania Public Utility Commission, 437 A.2d 1067 (Pa. Cmlth. 1981).



Under Rule 10.4 of the Respondent’s Tariff, a customer must pay the utility the amount of electricity which the utility is authorized to estimate, due for service used but not registered on the utility’s meter.  But, like all fees, the estimate of the tampering fee must be reasonable and guided by the utility’s cost of providing the service.  66 Pa. Code §1407(a).  It cannot fix it at pleasure.



The Respondent listed a detailed cost breakdown as follows:

A.
TOOLS AND EXPENSES




$142.48


(Meter, Barrel Lock, Meter Bolt Box and Tools) 

B.
LABOR & OVERHEAD




$200.60


(Lineman, Clerical and Office Support Staff)

C.
GROSS RECEIPTS TAX (5.9%)



$    4.24


TOTAL (A + B + C)




$347.32


RECONNECT FEE




$350.00
 (PECO Exhibit 6).


In Ohio Power Co. v. Huff, 12 Ohio Misc. 214, 231 N.E. 2d 897 (1967), the Municipal Court of Canton, Ohio, assessed the cost of Ohio Power Company’s broken pole, which resulted when the defendant ran his automobile into it.  There, the court excluded storage expense, labor fringe benefits, administrative and engineering from the calculation of the cost of the pole as too remote or not attributable to the breaking of the pole.  The court reasoned that the salaries of clerks in offices (the general overhead) would have been paid even if the defendant had not broken the pole and damaged the connected facilities.



Although the Commission is not bound by this decision, the court’s ruling above is instructive.  By way of analogy, I find that the costs of overhead (clerical and office support staff) and tools would have been incurred and paid without regard to the Complainant’s tampering with the meter.  Therefore, the cost of the reconnection fee or tampering fee must be below the Respondent’s alleged cost.  


From the analysis above, I conclude that the tampering fee of $350 is not based on the utility’s cost of reconnecting the service, that it is fixed arbitrarily, and that it is unreasonable.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint. 



2.
The Complainant has carried her burden of proof.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Gail Debrow against PECO Energy Company at Docket No. F-2011-2270781 is granted.



2.
That the Respondent’s tampering fee of $350 is unreasonable and the Complainant is not responsible for an unreasonable fee. 



3.
That the record at Docket No. F-2011-2270781 be marked closed.

Date:
    June 5, 2012    



____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a) Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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