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HISTORY OF THE PROCEEDING



On November 23, 2010, Aleksey Konovalov (“Konovalov” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission against Aqua Pennsylvania, Inc. (“Aqua” or “Respondent”) alleging the following, among other things:  that he received a 10-day reminder shut-off notice from the Respondent on September 29, 2009; that the Respondent insisted that the Complainant test the backflow device installed at his townhouse at his own expense and send it the results; and that the regulations that the Respondent cited did not require residential customers to test the devices.  The Complainant wants the Commission to clarify whether the Respondent can require its residential customers to test their backflow prevention devices at their own expense annually. 



On December 20, 2010, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that it is not authorized to require its residential customers to test their backflow prevention devices at their own expense annually.  The Respondent stated that the Complainant has two meters at the property:  one for domestic water service and another for fire service.  The Respondent averred that its Cross Connection Control program requires the 

installation of backflow devices on all connections from its water distribution system.  The Respondent stated that the mandatory installation and annual inspection is necessary to comply with the Federal and State Safe Drinking Water Act regulations and the Respondent’s tariff.  Pursuant to the Respondent’s tariff a customer’s service can be terminated for failure to comply with the testing requirement.



By hearing notice dated September 29, 2011, the hearing in this matter was scheduled for November 23, 2011, and the case was assigned to the undersigned.  



Subsequently a telephonic hearing was requested.  In the prehearing order, dated November 16, 2011, the hearing was changed to telephonic.  A revised hearing notice was sent to the parties on November 17, 2011. 


A telephonic hearing was held on November 23, 2011, with Administrative Law Judge (“ALJ”) Cynthia Williams Fordham as the presiding officer.  The Complainant, Aleksey Konovalov, testified in support of the complaint.  The Respondent, Aqua Pennsylvania, Inc., was represented by Margaret A. Morris, Esquire.  The Respondent presented one witness, Matthew Fasfinder, a manager of customer field services for the Respondent, who testified on behalf of the Respondent and sponsored three exhibits.  Aqua’s Exhibit 1-portions of Aqua’s tariff; Aqua’s Exhibit 2-the Initial Decision and Commission Order in Polites v. Aqua Pennsylvania, Inc., Docket No. C-20055157 (ID dated April 21, 2006, and Order entered November 13, 2006); and Aqua’s Exhibit 3-Commonwealth Court decision in Polites v. PA Public Utility Commission, 928 A2d 388, (Cmwlth. 2007).  The Complainant objected to the admission of Aqua Exhibit 1 because he was questioning the interpretation of the cross control program and he did not think that the exhibit related to that issue (Tr. 32, 33).  After reviewing the tariff pages, the relevant cases and the record in this matter, the undersigned overrules the objection and admits Aqua Exhibit 1 because it is relevant and applicable to this case.  The Complainant objected to the admission of Aqua Exhibits 2 and 3 because the decisions/Orders involved commercial not residential customers (Tr. 32, 33).  Since the Respondent was offering exhibits 2 and 3 to address whether the Commission has jurisdiction over testing backflow devices, the objection was noted and the exhibits were admitted during the hearing (Tr. 34). 



By Order # 3, dated February 1, 2012,  ADDIN BA \xc <@reg> \xl 8 \s AUKCBE000005 \l "Order #6" the parties were directed to file main briefs by February 23, 2012, and reply briefs on or before March 14, 2012.  


The Respondent, through its counsel, filed a main brief on February 23, 2012.  The Complainant filed a reply brief on March 12, 2012.  The record consists of the 38 page transcript, three exhibits, the Respondent’s main brief and the Complainant’s reply brief.  The record closed on March 15, 2012.
FINDINGS OF FACT



1.
The Complainant is Aleksey Konovalov, 325 Shetland Drive, Exton, Pennsylvania. 



2.
The Respondent is Aqua Pennsylvania, Inc.



3.
The Complainant initiated service as a residential customer with the Respondent on September 5, 2003 (Tr. 7, 18). 


4.
The Complainant’s residential account has both domestic and fire service (Tr. 18).  


5.
All of the Respondent’s customers who receive fire service are required to have a backflow device to protect the public water supply (Tr. 20; Aqua Exhibit 1.).



6.
All of the Respondent’s customers who have fire service lines are required to test the backflow device installed on their fire service line annually (Tr. 14, 20; Aqua Exhibit 1).


7.
In 2008 the Complainant did test his backflow device as required by Aqua (Tr. 7, 14).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).


In addition to determining whether the Complainant has satisfied his burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984). 
Complainant’s Position


The Complainant objects to Aqua’s requirement that he annually test the backflow device for his fire service as set forth in Aqua’s tariff (Tr. 13).  He requested that the Respondent’s tariff specifically clarify that only non-residential customers are required to test their backflow devices annually (Tr. 10, 14).

The Respondent’s Position 

Aqua’s Cross Connection Control Program requires the installation and annual testing of backflow devices for all fire service accounts.  The mandatory installation and annual inspection of the backflow devices are required to comply with Federal and State Safe Drinking Water Acts.  42 U.S.C. §§ 330j-9 to 330j-10; 36 P.S. §§ 721.1-721.7.  Respondent’s Main Brief (“MB”) at 2.
Aqua’s Commission-approved tariff, Rule 54, Aqua Exhibit 1, explains that its Cross Connection Control Program is applicable to new and existing customers who connect to its water distribution system.  Aqua’s Cross Connection Control Program is consistent with both federal and state law and the attendant regulations which require a public water provider, such as Aqua, to provide reasonable protection of its potable water supply system against potential contamination and/or pollution resulting from backflow through uncontrolled plumbing connections and/or cross connection at any of its customer premises (Tr. 24).  The testing requirement is also set forth in Aqua’s Commission-approved tariff, Rule 54, Aqua Exhibit 1.  MB at 2.
Aqua included the testing requirement for backflow prevention devices in its tariff to comply with Department of Environmental Protection (“DEP”) mandates.  Polites v. Aqua Pennsylvania, Inc., Docket No. C-20055157 (Order entered November 13, 2006). (Aqua Exhibit 2 at 6).  Aqua opines that the Commission has addressed the issue of the testing requirement and has found that it lacks jurisdiction to adjudicate a dispute over a requirement of inspecting a cross connection control/backflow prevention device by a certified tester to maintain the purity of the public water supply system.  Polites v. Aqua Pennsylvania, Inc., Docket No. C-20055157, Initial Decision at 5. (Aqua Exhibit 2 at 11).  The Commonwealth Court affirmed the Commission’s conclusion in Polites and found that any matters affecting water quality such as the testing of backflow devices are within DEP’s jurisdiction not the Commission.  Polites v. PA Public Utility Commission, 928 A2d 388, (Cmwlth. 2007). (Aqua Exhibit 3 at 4).  The sole issue raised by the Complainant is the requirement that he must annually test the backflow device on his fire service.  The Commission and Commonwealth Court have ruled that the Commission lacks jurisdiction to entertain complaints regarding the backflow testing requirements of a water utility.  Polites Public Utility Commission ID and Order and Commonwealth Court Order, supra.  MB at 2, 3.
Exhibits


The Respondent offered three exhibits to be entered into evidence.  The Complainant objected to all three exhibits. 



Aqua Exhibit 1 contains several tariff provisions.  The types of service that the Respondent provides are listed on the first page of the exhibit.  This includes general metered service which is also called domestic service and fire service.  The Complainant has both of these services.  The definitions of special devices and backflow preventor are on the second page of the exhibit.  Rule 41 relates to metered fire service for residential structures.  The rule authorizes the Respondent to require special devices, such as a backflow preventor, for a residential fire service line.  Aqua Exhibit 1 at 3.  Rule 54 governs cross connection control.  The rule directs the customer to furnish, install and maintain a company approved backflow prevention device.  In addition, the customer is advised that it must comply with the yearly testing requirement for backflow prevention, at the customer’s expense.  Aqua Exhibit 1 at 4.
Pursuant to Rule 55, a customer’s service may be terminated if the customer fails to comply with the inspection, installation, maintenance or testing requirements.  Aqua Exhibit 1 at 5.  Since all of the tariff provisions in this exhibit pertain to the instant case, the exhibit is admitted. 


Aqua Exhibit 2 includes the initial decision Polites v. Aqua Pennsylvania, Inc., Docket No. C-20055157, dated April 21, 2006.  Aqua Exhibit 2 at 8-12.  The Complainant challenged the Respondent’s tariff requiring inspection of cross connection control devices by a certified inspector.  In the decision ALJ Ky Van Nguyen stated the following: 



It appears that the requirement of installing a backflow prevention device falls within the Commission’s jurisdiction under the heading of Hazard to Public Safety due to use of utility facilities under 66 Pa.C.S. §§ 1501 and 1505.  



But, the purpose of this installation is to maintain the purity or quality of the Respondent’s water supply, namely to isolate within the Complainant’s water system contaminants or pollutants which could backflow into the Respondent’s public water supply system if the device is not installed.  Water purity or quality in Pennsylvania is statutorily regulated by the provisions of the Pennsylvania Safe Drinking Water Act, 35 P.S. §§721.1-721.17 and the Federal Safety Drinking Water Act, 42 U.S.C. §§300j-330j-10.  Enforcement of these statutes is specifically vested in the Department of Environmental Protection (DEP) and the Federal Environmental Protection Agency.  Rovin v. Pa. PUC, 502 A.2d 785 (Pa. Commonwealth Ct. 1986).  And when the water purity or quality is compromised, the only thing the Commission can do is to certify to the DEP a question of fact about the purity or quality of water supplied to the public by a water company.  66 Pa.C.S. § 318(b).

ID at 4, 5.



After the complaint was dismissed because the Commission lacked subject matter jurisdiction, the Complainant filed exceptions.  He requested an exemption from the testing requirement.  The Commission stated:

We are in agreement with the ALJ that this Commission does not have jurisdiction over a matter that affects the quality of the water supplied by Aqua.  The testing requirements the Complainant is challenging in this instance were placed into Aqua’s Tariff to implement recommendations of the DEP intended to maintain water quality within Aqua’s water distribution system.  While we agree with the ALJ that this Commission does have jurisdiction over the requirement of installing a backflow prevention device, the additional requirements within Aqua’s Tariff pertaining to testing are based upon the water quality requirements of the DEP.  In the instant Complaint, the Complainant is not challenging the requirement to install a backflow prevention device, but the annual testing regulations developed by the DEP to ensure that water quality is not compromised.  As such, we shall deny the Complainant’s Exceptions.
Order at 6.



The Complainant in the instant case is challenging the testing requirements in the Respondent’s tariff like the Complainant in Polites.  The Complainant in Polites appealed the Commission’s Order and Commonwealth Court affirmed the Commission’s Order.  Polites v. PA Public Utility Commission, 928 A2d 388, (Cmwlth. 2007). (Aqua Exhibit 3).  Consequently, the decisions address the issue of whether the Commission has jurisdiction to adjudicate the instant complaint.
Disposition
Aqua’s Cross Connection Control Program is designed to satisfy the Respondent’s obligation to provide safe and reasonable service to the general public.  The requirement that a customer annually test the backflow device is set forth in its Commission-approved tariff and is applicable to all customers without exception.  A utility’s approved tariff has the force of law and is binding on the utility and its customers.  Stiteler v Bell Telephone Co. of PA, 32 Pa. Cmwlth. 319, 379 A.2d 339 (1977); Brockway Glass Co. v Pa. Public Utility Commission, 63 Pa. Cmwlth. 238, 437 A.2d 1067 (1981); Penelec v Pa Public Utility Commission, 663 A.2d 281 (Pa. Cmwlth. 1995).



The Commission has reviewed the issue of the testing requirement and has concluded that utilities have included the testing requirement in their tariffs to comply with DEP mandates.  Polites, supra.  Both the Commission and Commonwealth Court have ruled that the Commission lacks jurisdiction to adjudicate complaints regarding the testing requirement.  Polites v. Aqua Pennsylvania, Inc., Docket No. C-20055157, and Polites v. PA Public Utility Commission, supra.


In his brief the Complainant objected to the Respondent’s statement that he has only offered his unsubstantiated opinion that he should not be required to test the backflow device on his fire service and that Aqua’s tariff should not apply to his account.  Complainant’s Reply Brief (“RB”) at 2.  He stated that in his formal complaint he explicitly provided a reference to the regulation at 25 Pa. Code §109.709.  His opinion is based on that regulation.  In paragraph (b)(4) of that section it states that only non-residential customers are required to test backflow devices in accordance with a time schedule developed by a water supplier such as Aqua.  He stated that during the hearing he asked for an explanation of the discrepancy between what the regulation says and how the Respondent interprets and applies it to its residential customers.  RB at 2.


The Department of Environmental Protection regulation that the Complainant cited is set forth below.

25 Pa. Code § 109.709. Cross-connection control program.

(a)  No person may introduce contaminants into a public water supply through a service connection of a public water system. 

   (1)  It shall be the responsibility of the customer to eliminate cross-connections or provide backflow devices to prevent contamination of the distribution system from both backsiphonage and backpressure. Individual backflow preventors shall be acceptable to the public water supplier. 

   (2)  If the customer fails to comply with paragraph (1) within a reasonable period of time, the water supplier shall discontinue service after reasonable notice has been made to the customer. 

(b)  At the direction of the Department, the public water supplier shall develop and implement a comprehensive control program for the elimination of existing cross-connections or the effective containment of sources of contaminations, and prevention of future cross-connections. A description of the program, including the following information, shall be submitted to the Department for approval: 

   (1)  A description of the methods and procedures to be used. 

   (2)  An implementation schedule for the program. 

   (3)  Legal authority for implementation of the program, such as, by ordinance or rules. 

   (4)  A time schedule for inspection of nonresidential customers’ premises for cross-connections with appropriate recordkeeping. 

   (5)  A public education program for residential customers. 

   (6)  A description of the methods and devices which will be used to protect the water system. 

   (7)  A program for the review of plans for new users to assure that no new cross-connections are developed. 

   (8)  Provisions for discontinuance of water service, after reasonable notice, to premises where cross-connections exist


It is undisputed that the regulation is a DEP regulation rather than a Commission regulation.



It is instructive to review language from the Commonwealth Court opinion in Polites v. Pa. Public Utility Commission, supra. 
Without addressing the issue of whether the Commission lacked jurisdiction, Complainant again argues that small commercial consumers should be exempt from backflow device testing, and a visual inspection of the device performed by a non-certified individual with minimum mechanical skills is sufficient to ensure its functionality.  However, unless we determine that the Commission erroneously concluded that it lacked jurisdiction, we may not address Complainant's substantive argument. In re May 15, 2001 Municipal Primary, 785 A.2d 146 (Pa. Cmwlth. 2001).

At issue is not whether Provider improperly required Complainant to install a backflow device on his main supply line, but the means in which the device is required to be tested to ensure appropriate functionality.  The basis for this testing is to maintain quality and purity in the public water supply system by maintaining proper operation of the backflow valve.  It is apparent, then, that Complainant is not objecting to any service of Provider's, but the requirements necessary to provide suitable water quality. See Rovin v. Pennsylvania Public Utility Commission, 94 Pa. Commw. 71, 502 A.2d 785 (Pa. Cmwlth. 1986).
In Pennsylvania, pursuant to Section 5 of the Act, 35 P.S. § 721.5, the task of preserving water quality and monitoring for contaminants is within the authority of the Department.  Any matters affecting water quality, such as the testing of backflow devices, are within its jurisdiction, not the Commission's, whose utilities provide water service.  As such, the Commission properly dismissed Complainant's complaint for lack of jurisdiction. 
928 A.2d at 391. 



In his brief the Complainant distinguished the cases cited by the Respondent because the Complainant in Polite was not a residential customer.  Specifically, the Complainant stated that in the main brief the Respondent requests to dismiss the complaint on the ground of lack of jurisdiction by the Commission.  In support of this request, the Respondent included references to a number of cases.  However, in all these cases, where the complainants requested to remove the requirement of annual backflow device testing, the complainants were non-residential customers effectively requesting to change the law by making them exempt from the definition of non-residential customers as it is stated in 25 Pa. Code §109.709. RB at 3.  The Complainant argued that the instant complaint is not about making a request to make an exemption from the definition provided in 25 Pa. Code §109.709, it is about the interpretation of that law in the Respondent’s tariff reviewed and approved by the Commission.  However, the Commonwealth Court clarified that testing backflow devices is a matter that affects water quality and is, therefore, within the jurisdiction of the Department of Environmental Protection instead of the Public Utility Commission. 


The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. Pennsylvania Public Utility Commission, 157 Pa. Super. 595, 43 A. 2d 348 (1945).  



Based on Commission and Commonwealth Court precedent, the Commission does not have jurisdiction to rule on the merits of this complaint.  It is within the jurisdiction of DEP.



Accordingly, the complaint is dismissed.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties in this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
The Commission does not have subject matter jurisdiction to adjudicate a dispute concerning a requirement to test a cross connection control/backflow prevention device to maintain the purity of the public water supply system.  Polites v. Aqua Pennsylvania, Inc., Docket No. C-20055157 (ID dated April 21, 2006, and Order entered November 13, 2006), Polites v. PA Public Utility Commission, 928 A2d 388, (Cmwlth. 2007). 



4.
Water utilities have included the testing requirement for backflow prevention devices in their tariffs to comply with DEP mandates.  Polites, supra. 



5.
Any matters affecting water quality such as the testing of backflow devices are within DEP’s jurisdiction not the Commission.  Polites v. PA Public Utility Commission, 928 A2d 388, (Cmwlth. 2007).
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Aleksey Konovalov against Aqua Pennsylvania, Inc. at Docket Number C-2010-2212641 fillin "Docket No." \d ""is dismissed in its entirety. 



2.
That the record in this case is marked closed.

Date:
June 13, 2012




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
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