BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Amarillis Montalvo					:
							:
	v.						:		F-2011-2231815
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS


On or about March 15, 2011, Amarillis Montalvo (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent or PPL) alleging that she has been calling PPL seeking an affordable payment plan due to her unemployment and low income.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 2789686.  On April 11, 2011, Respondent filed an Answer admitting that the Complainant seeks a payment plan and denying that there is any more advantageous plan than the one provided by BCS.

By Hearing Notice dated November 8, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of January 18, 2012.  A Prehearing Order was issued on November 10, 2011, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. The hearing date was changed to March 1, 2012, by Hearing Cancellation/Reschedule Notice dated January 19, 2012.
On March 1, 2012, the hearing convened as scheduled.  The Complainant appeared pro se, on her own behalf.  The Respondent was represented by Attorney Graig M. Schultz.  The record closed on April 1, 2012.
[bookmark: _GoBack]
FINDINGS OF FACT

1. The Complainant is a customer of the Respondent and receives electric service at 33 North Laurel Street, Hazleton, Pennsylvania 18201.

2. The Respondent is a jurisdictional public utility providing electric service in Pennsylvania.

3. The Complainant lives in a two (2) room apartment with her thirteen (13) year old son.  Tr. 7.

4. The Complainant pays $550 per month for rent.  Tr. 5.

5. The Complainant is unemployed.  Tr. 6, 11.

6. The Complainant receives $367 per month in food stamps.  Tr. 14.

7. The Complainant’s only income is her son’s SSI of $674 per month.  Tr. 5, 12.

8. The Complainant had her PPL service turned on in December 2010 and has not made one payment since service began.  Tr. 14.

9. As of January 30, 2012, the Complainant’s balance on her account was $3,013.94.  Tr. 17.

10. The Complainant is on budget billing.  Tr. 17.

11. The BCS decision dated February 2, 2011, required the Complainant to pay a budget billing amount of $215, plus $15 toward her arrearage.  PPL Exh. 4.
12. On January 4, 2012, the Complainant received a LIHEAP grant of $100 that was applied to her account balance.  Tr. 18, PPL Exh. 1.

13. The Complainant entered into two (2) payment agreements, one on February 2, 2011, and a second on February 25, 2011.  The Complainant defaulted on both.  Tr. 19, PPL Exh. 3.

14. Based upon the Complainant’s income, the Respondent offered a payment agreement to the Complainant of $148 per month budget billing, plus $49 toward the arrearage for 60 months.  Tr. 20.

15. Budget billing amounts may change quarterly depending on the Complainant’s usage patterns.  Tr. 21.

DISCUSSION

Burden of Proof:

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Complainant has enjoyed electric service at her home since December 2010, but has not paid even a portion of one bill.  She received a LIHEAP[footnoteRef:1] grant of $100 in January 2012 that was applied to her account; the LIHEAP grant is the only monies that have been applied against her electric service usage since December 2010.  At the time of the hearing, the Complainant’s account balance was $3,013.94.  [1:  	LIHEAP – Low Income Home Energy Assistance Program is a federally funded program that provides financial assistance in the form of cash and grants to low-income households.  In Pennsylvania, it is administered by the Pennsylvania Department of Public Welfare.] 


Pending resolution of a dispute, including a termination dispute, the disputing party shall be required to pay the undisputed portion of bills….  Prior to hearing on a formal complaint or prior to the issuance of a Commission order when no hearing is to be held in a formal complaint proceeding, the customer shall be required to pay that amount which the consumer services representative determines is undisputed.  52 Pa. Code § 56.411(2).  (Emphasis added).

BCS determined that no amount of the Complainant’s bill was in dispute, and indeed, none of the outstanding bill is in dispute now.  The only dispute regards the amount of a monthly payment.  Thus, the Complainant had no valid excuse for her complete disregard of her responsibilities to pay for her electric services.  Despite unemployment and low income, the Complainant could have made some, even a minimal effort, to pay for her electric service.

A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by a customer:

(1) Nonpayment of an undisputed delinquent account.
(2) Failure to comply with the material terms of a payment agreement…
66 Pa. C.S. 1406(a)(1),(2).  (Emphasis added).

A public utility may require full payment of any outstanding balance incurred together with any reconnection  fees by the customer…prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment agreements.  
66 Pa.C.S. § 1407(c)(2).  (Emphasis added.)

The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.  66 Pa. C.S. § 1405(b)(1).  (Emphasis added).  

Failure to comply with the terms of a payment agreement is grounds for termination.  66 Pa. C.S. §§ 1405 (f), 1406(a) (2). 

Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa. C.S. § 1405(d).  Here, the Complainant has defaulted on two (2) previous payment agreements; therefore, the commission may not order another.  However, a public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.  66 Pa. C.S. § 1405 (d).  At hearing, PPL offered to continue the Complainant’s current payment agreement, despite the Complainant’s poor payment history.  The payment agreement continues budget billing[footnoteRef:2] for the Complainant, which is currently at $148, plus $49 toward the Complainant’s arrearage, or $197 per month for sixty (60) months, or five years.  That agreement will appear in my ordering paragraphs below. [2:  	Budget billing removes seasonal swings from one’s electric bills and makes it easier to plan a budget.  The program divides one’s total electric use for the year into even amounts so that the bill is the same each month.  The utility reviews one’s electricity usage every three months and may adjust the payment up or down so that, by the end of the year, one has paid for the actual amount of electricity used.  The 12th bill settles one’s budget billing for the year. ] 

 
CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	None of the Complainant’s account balance is in dispute.  The only dispute is the amount of a monthly payment.

5.	The Complainant failed to show that PPL is responsible for her outstanding balance.

6.	Pending resolution of a dispute, including a termination dispute, the disputing party shall be required to pay the undisputed portion of bills….  Prior to hearing on a formal complaint or prior to the issuance of a Commission order when no hearing is to be held in a formal complaint proceeding, the customer shall be required to pay that amount which the consumer services representative determines is undisputed.  52 Pa. Code § 56.411(2).  

7.	A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by a customer:


(1) Nonpayment of an undisputed delinquent account.
(2) Failure to comply with the material terms of a payment agreement.  66 Pa. C.S. 1406(a)(1),(2).

8.	A public utility may require full payment of any outstanding balance incurred together with any reconnection fees by the customer…prior to reconnection of service if the customer or applicant has an income exceeding 300% of the Federal poverty level or has defaulted on two or more payment agreements.  66 Pa. C.S. § 1407(c)(2).

ORDER

THEREFORE, 

IT IS ORDERED: 

1. That the formal complaint of Amarillis Montalvo at Docket No. F-2011-2231815 is denied and dismissed.

2. That Amarillis Montalvo, in accordance with PPL’s agreement shall pay her budget billing amount each month plus 1/60th toward her arrearage for a period not to exceed 60 months, or risk termination of services.

3. That the Secretary’s Bureau shall mark Docket No. F-2011-2231815 closed.


Date:	June 4, 2012					_________________________________
							Ember S. Jandebeur
							Administrative Law Judge
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