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history of the proceeding

On December 9, 2010, Cheryl Fisher (Ms. Fisher or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent or PGW) with the Pennsylvania Public Utility Commission (Commission), alleging that Respondent had requested her, as the owner and landlord of the property located at 7801 Fayette Street, Philadelphia, PA 19150 (the Subject Property), to pay her tenant’s outstanding utility bill in the amount of $1,547.53.  In particular, Ms. Fisher alleged she has participated in PGW’s Landlord Cooperation Program (LCP) since August of 2006, but that she had inadvertently let her rental license expire in February of 2010.  She further averred that, in July of 2010, she received a letter from PGW informing her that a lien would be placed on her property unless she paid the balance accumulated in her tenant’s account.  Upon contacting PGW, Complainant was informed that she was no longer enrolled in LCP.  She reenrolled in the program on or about October 28, 2010.  Complainant alleged that the letter she received from PGW in July of 2010 was the first communication she had from Respondent regarding her tenant’s delinquent account. 

As relief, Complainant requested that the lien be removed from her property; and that PGW pursue the tenant ratepayer of record for the unpaid balance.  In the alternative, Complainant requested that the lien amount be lowered so that it does not reflect additional fees and penalties.  In addition, Ms. Fisher requested that, in the future, PGW give the landlord ample notice of delinquent payments on the part of a tenant so that the landlord has time to be proactive in her dealings with the tenant.

This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS#2732834.

On December 23, 2010, Respondent filed an Answer addressing the material allegations of the Complaint.  In particular, PGW admitted that Ms. Fisher was enrolled in PGW’s LCP in 2006, but added that Respondent removed Complainant from the program on June 12, 2010, when it discovered that her City of Philadelphia Rental License (Rental License) had expired.  Answer ¶ 4.  Therefore, Respondent maintained that Ms. Fisher was not protected under the terms of the LCP, and that her property at 7801 Fayette Street was subject to the lien.  Id.
Also, on December 23, 2010, Respondent filed Preliminary Objections and a Motion to Strike Impertinent Matter, pursuant to 52 Pa. Code §§ 5.101 (a)(1) and (2), seeking to dismiss the Complaint because the Commission lacks subject matter jurisdiction over the lien.  In addition, PGW moved to strike as impertinent matter the relief requested as the Commission lacks the authority to grant it.
By Motion Judge Assignment Notice, the matter was assigned to me on January 11, 2012.



A Hearing Notice also dated January 11, 2012, notified the parties that an initial telephonic hearing was scheduled for Monday, April 2, 2012, at 10:00 a.m.  

A Prehearing Order was issued on January 13, 2012, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding, and directing the submission of documents at the hearing.  

On February 14, 2012, I issued an Order denying, in part, and granting, in part, PGW’s Preliminary Objections.  The Order sustained PGW’s Motion to Strike Complainant’s challenge to the imposed lien, and set the matter for a hearing on the limited issue of quality of service.

The hearing convened as scheduled on Monday, April 2, 2012, at 10:00 a.m.  Aaron Finestone, Esq., represented Ms. Fisher who testified on behalf of the Complaint.  Laureto Farinas, Esq., represented the Respondent.  At the conclusion of the Complainant’s case in chief, Mr. Farinas moved for the dismissal of the Complaint based on the Commission’s Order entered on March 29, 2012, in the matter of Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2011-2273565.  Counsel for PGW argued that, pursuant to the recent Commission Order in the Newman case, matters of notice regarding the LCP are non-jurisdictional for the Commission.  Counsel for Complainant argued that “PGW abused its discretion by failing to restore the position that [Ms. Fisher] had when they found out she did not have the license.”  Tr. 20.  At this point, the undersigned informed the parties that they had until May 2, 2012, to file legal briefs on whether an alleged breach of obligation between PGW and landlords participating in PGW’s LCP constitutes an alleged violation of any of the Commission’s regulations or the Public Utility Code.  The parties agreed that reply briefs were not necessary.

On April 26, 2012, counsel for Complainant submitted a Memorandum of Law.  A corrected copy of the Memorandum
 was submitted the following day, on April 27, 2012.

On May 2, 2012, PGW submitted its Brief.

The hearing resulted in a transcript of 30 pages, and the record closed upon receipt of PGW’s Brief on May 2, 2012.

FINDINGS OF FACT

1.
The Complainant is Cheryl Fisher, whose mailing address is 1123 Lostida Street, El Cajon, CA 92019.  Complaint ¶1; Answer ¶1.
2.
The Respondent is Philadelphia Gas Works.  Complaint ¶1; Answer ¶1.
3.
Ms. Fisher is the owner and landlord of the rental property at 7801 Fayette Street, Philadelphia, PA 19150 (Subject Property).  Complaint ¶1; Answer ¶1.
4.
In August of 2006, Complainant enrolled in Respondent’s LCP.  Complaint ¶ 4(B); Answer ¶ 4(B).
5.
While participating in the LCP, property owners who provide complete cooperation to PGW and fulfill the other requirements of the LCP are not subjected to the placement of liens on registered residential properties for unpaid gas service which benefited their registered properties during the time of their compliance with LCP.

6.
Having a City of Philadelphia Rental License is one of the conditions for enrolling and maintaining membership in PGW’s LCP.

7.
The Complainant had a Rental License until February 2010 when it expired because the fee had not been paid to the City of Philadelphia, Department of Licenses and Inspections.  Answer ¶4(B).
8.
PGW removed Complainant from its LCP on June 12, 2010, after finding that Ms. Fisher’s Rental License had expired.  Complaint ¶4(B); Answer ¶4.
9.
On July 22, 2010, Ms. Fisher received from PGW a notice of intention to place a lien on the Subject Property for the balance of $1,547.53 accumulated by her tenant, Tarressa Holmes.  Complaint ¶4(B); Answer ¶4.
10.
The Complainant reenrolled in LCP on October 28, 2010.  Complaint ¶4(B); Answer ¶4.
11.
Because she did not have a valid Rental License, Ms. Fisher was not enrolled in PGW’s LCP from June 12, 2010, through October 28, 2010.  Complaint ¶4(B); Answer ¶4(B).
12.
From June 12, 2010, through October 28, 2010, Complainant was not protected under the LCP and the Subject Property was subject to PGW liens for the previously unpaid balance.  Complaint ¶4(B); Answer ¶4(B).
DISCUSSION

Following my February 14, 2012 Order denying, in part, and granting, in part, PGW’s Preliminary Objections, the only remaining issue in Ms. Fisher’s Complaint against PGW concerns the quality of service by Respondent.

At the initial hearing, Ms. Fisher clarified her quality of service claim against PGW by stating that she did not recall receiving from the City of Philadelphia a bill for the renewal of her Rental License in February of 2010.  Tr. 9.  Neither did she receive a notice from the City of Philadelphia that she no longer held a Rental License.  Id.  More importantly, Ms. Fisher stated that PGW never notified her that her Rental License had expired.  Tr. 9-10.  She stated that, until she received PGW’s notice of intent to place a lien on the Subject Property for unpaid bills and late payment charges, PGW had not notified her that her tenant had accumulated a balance or that Ms. Fisher could be liable for that balance.  Tr. 10-11.

The parties submitted legal briefs on whether an alleged breach of obligation between PGW and a landlord participating in PGW’s LCP constitutes an alleged violation of any of the Commission’s regulations or the Public Utility Code.

In her Brief, Complainant stated that this case is a matter of first impression.  Fisher Brief, p.2, Paragraph 2.  Complainant admitted that LCP is not a contract for gas service and that she is not a customer of PGW.  Id.  Rather, Complainant describes LCP as a “contract between PGW and landlord to protect landlords from having to pay the gas bills for their irresponsible tenants.”  Id.  According to Complainant, although LCP protects landlords from liens, it does not impose liens and does not remove liens.  Therefore, Complainant argues that LCP is not governed by 66 Pa. C.S.A. § 2212(n), which exempts municipal liens from the jurisdiction of the Commission.  Id.  
Instead, Complainant argues that Respondent’s LCP falls within the “service” definition of the Public Utility Code at 66 Pa. C.S.A. § 102 “under its broadest and most inclusive sense.”  Fisher Brief, p.2-3.  According to Complainant, “LCP is a program done in the performance of PGW’s duties.”  Fisher Brief, p.3, Paragraph 2.  Even if Ms. Fisher is not a customer of PGW, she is a member of the public.  Therefore, Complainant concludes that both she and the LCP are under the jurisdiction of the PUC.  Id.  
Ms. Fisher believes that this interpretation of the Public Utility Code is consistent with the Statutory Construction Act, 1 Pa. C.S.A. § 1928, which provides for liberal construction of statutes which do not relate to taxation, eminent domain, penal provisions, provisions reducing the jurisdiction of a court record, retroactive provisions, or provisions enacted prior to 1937 which are in derogation of the common law.  Fisher Brief, p.4, Paragraph 3.  Ms. Fisher further argues that the General Assembly did not intend to exclude the LCP from the Commission’s jurisdiction because the LCP was instituted in 2006, well after Act 21 of 1999 placed PGW under the jurisdiction of the PUC.  Fisher Brief, p.4, Paragraph 4.  Consequently, Complainant concludes that LCP is under the jurisdiction of the Commission and requests that her membership in the LCP be reinstated and restored as if her Rental License had not lapsed and as if she had not been removed from the program.  Id.  
In its brief, PGW argued that the agreement at the crux of the LCP does not fall under the purview of the Commission’s determination of a utility’s provision of reasonable service under the Pennsylvania Public Utility Code at 66 Pa. C.S.A. § 1501, et seq.  According to PGW, the rights of PGW and the participating landlord under LCP are not derived from a contract to provide gas service under PGW’s tariff.  Rather, under the LCP, landlords receive protection through the forbearance of PGW’s right (through the City of Philadelphia) to file municipal liens pursuant to the Municipal Lien Act for unpaid gas service, in exchange for their cooperation in providing PGW with access to their properties.  PGW Brief, p. 2, Paragraph 2.  PGW argued that the Commission lacks jurisdiction over private contractual disputes, and consequently lacks jurisdiction over the LCP.  PGW Brief, p.4, Paragraph 1.  In support of its argument PGW noted that in Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C‑2011-2273565 (Final Order entered March 29, 2012) the Commission held that questions regarding the administration and the provision of notices regarding the LCP are not jurisdictional, and that PGW’s failure to provide notice regarding the LCP does not constitute a violation of any of the Commission’s regulations or the Public Utility Code, as it is not specifically addressed therein.  PGW Brief, p.4, Paragraph 1.
The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm'n., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction relates solely to the competency of the particular court or administrative body to determine controversies of the general class to which the case then presented for its consideration belongs.  Riedel v. The Human Relations Comm'n Of the City Of Reading, 559 Pa. 33; 39, 739 A.2d 121; 124 (1999).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter 
jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993).
In the present case, Ms. Fisher alleges that PGW violated the Commission’s regulations or the Public Utility Code because it failed to notify her that her Rental License had expired and that she could no longer avail herself of the protection that participation in LCP offered, until she received PGW’s notice of intent to place a lien on the Subject Property for unpaid bills and late payment charges.  Tr. 10-11.  
While the parties disagree on whether the LCP falls within the Commission’s jurisdiction, Complainant and Respondent agree that the LCP is not a contract for gas service.  Fisher Brief, p.3, Paragraph 2; PGW Brief, p.3, Paragraph 3.  They also agree that enrollment into the program denotes a contract between PGW and the landlord in which, the landlord, in exchange for her cooperation in providing PGW with access to her property, receives protection through the forbearance of PGW’s right to file municipal liens for unpaid gas service.  Fisher Brief, p.3, Paragraph 2; PGW Brief, p.3, Paragraph 2.  As such, the LCP is essentially a contract for private services which only supplements the public services provided by the utility.

Consequently, I disagree with Complainant’s characterization of the case sub judice as a case of first impression.  As pointed out by the Respondent, the Commission has already ruled that it lacks jurisdiction to adjudicate claims involving PGW’s notice to landlords regarding the existence and the benefits of the LCP.  See Larry and Gail Newman v. Philadelphia Gas Works, Docket No. C-2011-2273565 (Final Order entered March 29, 2012).  More importantly, the Commission has a long standing history of orders asserting the Commission’s lack of jurisdiction over private contractual disputes between a utility and its customers.

In Felix v. Pa. P.U.C., 146 A.2d 347 (Pa. Super. Ct. 1958), the Superior Court of Pennsylvania affirmed the decision of the Commission which dismissed for lack of jurisdiction the subscriber's complaint against the telephone company requesting that the rates charged by the company for listings in its classified directory be declared a matter within the jurisdiction of, and subject to regulation by, the Commission.  The court noted that the Commission's jurisdiction is limited to regulatory matters essential to utility service, and held that private services that merely supplement the public services provided by a utility do not fall within the Commission's jurisdiction.  In Nicholla Anderson v. Philadelphia Gas Works, Docket No. F-00825712 (Order entered August 29, 2002), the Commission held that a repair contract/warranty dispute did not involve a law, regulation or order that it had jurisdiction to administer.  66 Pa. C.S. § 701.  There, the complainant alleged that PGW violated a parts and labor warranty agreement by billing the complainant for repairs to her gas range.  The Commission stated: 
Servicing the Complainant's appliance is not an essential part of PGW's public gas service. It is merely a supplemental service incidental to its primary gas service. PGW's obligations to service the Complainant's appliance are defined by the terms of the private agreement between PGW and the Complainant, not by the public rights embodied in the Public Utility Code.
See also Nitin Desai v. Philadelphia Gas Works, Docket No. F-2010-2195246, 2011 Pa. PUC LEXIS 174 (The Commission lacks jurisdiction over repair contract/warranty dispute); Robert Wells v. Columbia Gas of Pennsylvania, Inc., Docket No. C-2012-2287557, 2012 Pa. PUC LEXIS 696 (The Commission lacks jurisdiction to adjudicate the duties and obligations arising from an Agreement for Delivery of Free Gas and Overburn Gas Provided by Lease); Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 502 A.2d 162 (1985); Ruskin v. Verizon Pennsylvania Inc., Docket No. C-20042591 (Order entered July 14, 2004); Messina v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00968225 (Order entered September 23, 1998) (The Commission does not have subject matter jurisdiction over allegations of trespass and the proper use of a right-of-way); see also Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003); Litman v. Peoples Natural Gas Company, 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982). 
Similar to the private contracts between the complainants and the respondent utilities in the cases cited above, PGW’s forbearance of its right to file municipal liens for unpaid gas service to licensed landlords, who participate in the LCP and provide PGW with access to their properties, is not an essential part of PGW's public gas service.  It is merely a supplemental service provided to the landlord, incidental to PGW’s primary gas service provided to the tenant.  I agree with PGW that any rights or obligations in connection with the LCP do not arise from the public rights embodied in the Public Utility Code, but from the terms of the private contract between PGW and the Complainant.  Therefore, any alleged breaches of LCP obligations do not involve a law, regulation or order that the Commission has jurisdiction to administer.  They constitute private disputes which fall beyond the scope of the Commission’s jurisdiction.  

The proper jurisdiction for this matter may be with the Court of Common Pleas.

Because all of Ms. Fisher’s allegations of inadequate service on the part of PGW involve the terms and administration of the LCP, it is just, reasonable and in the public interest that the Complaint filed at Docket Number F-2010-2215047 be dismissed, in its entirety, without further hearing.  See 66 Pa. C.S. § 703(b); also 52 Pa. Code § 5.21(d).
CONCLUSIONS OF LAW

1.
The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  



2.
The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pennsylvania Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super. 1945).  



3.
Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  



4.
Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 637 A.2d 293 (Pa. 1993).



5.
The Commission does not have subject matter jurisdiction over private contractual disputes.  Adams v. Pa. P.U.C., 819 A.2d 631 (Pa. Cmwlth. 2003); Litman v. Peoples Natural Gas Company, 303 Pa. Superior Ct. 345, 449 A.2d 720 (1982).


6.
Private services that merely supplement the public services provided by a utility do not fall within the Commission’s jurisdiction.  Felix v. Pa. P.U.C., 146 A.2d 347 (Pa. Super. Ct. 1958).

7.
Any alleged breaches of LCP obligations do not involve a law, regulation or order that the Commission has jurisdiction to administer.

8.
It is just, reasonable and in the public interest that the Complaint filed at Docket Number F-2010-2215047 is dismissed in its entirety.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That Philadelphia Gas Works’ Motion to Dismiss the Complaint of Cheryl Fisher, at Docket No. F-2010-2215047 for lack of subject matter jurisdiction is sustained.

2.
That the Complaint filed on December 9, 2010, by Cheryl Fisher against Philadelphia Gas Works at Docket No. F-2010-2215047 is dismissed, in its entirety.
3.
That the record at Docket Number F-2010-2215047 be marked closed.
Date:
June14, 2012

















Eranda Vero






Administrative Law Judge
� 	In this Initial Decision, I will refer to Complainant’s corrected Memorandum of Law submitted on April 27, 2012, as the Fisher Brief.


� 	https://www.pgworks.com/documents/LCP/lcp_programTermsandConditions.PDF


� 	� HYPERLINK "https://www.pgworks.com/index.aspx?NID=184" �https://www.pgworks.com/index.aspx?NID=184� 
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