BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Joseph Glod						:			
							:
	v.						:			C-2012-2305158
							:
PECO Energy Company				:


ORDER DENYING PRELIMINARY OBJECTIONS


		On May 14, 2012, Joseph Glod (Complainant) filed a formal Complaint against PECO Energy Company (Respondent or PECO) alleging that PECO was unable to provide him with documentation to support the past due amount which have been contested and were outside the statute of limitations.  As relief, Complainant seeks removal of all past due charges.

		On May 29, 2012, PECO filed its Answer and Preliminary Objections (POs).  In its Answer, PECO references a lengthy history with the Complainant, including prior payment arrangements and one Commission-ordered payment arrangement, and a formal complaint at Docket No. F-2010-2164255, which was settled.  A payment agreement was imposed pursuant to that complaint, which was followed from June 9, 2010, to April 30, 2012, when the account was terminated and the balance of $948.08 was charged off to a collection agency.  PECO avers that this Complaint arises from allegations of foreign wiring from 2005, which is outside the statute of limitations and should be dismissed as untimely.

		In its POs, PECO alleges that the facts as averred by the Complainant will not permit recovery, and thus the Complaint should be dismissed.

		The time for filing a responsive pleading has run, and no responsive pleading has been filed.  Therefore, the POs are ripe for disposition.


DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 	 When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).   

		The rules regard preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.
* * *
52 Pa. Code § 5.101(a).  

		 Only the facts in the Complaint can be presumed to be true in order to determine whether recovery is possible. 	The facts set forth by the Complainant are as follows:

4B.	PECO is unable to provide me with documentation to support the past due amount.  These charges were originally contested by me.  The charges were outside the statute of limitations.  PECO knew this and didn't do anything about it.  The past due amount has been carried over for years.  
5.	RELIEF
I want PECO to remove all past due charges.
Complaint at ¶¶ 4B and 5.

		For purposes of the POs, only those facts in the Complaint may be considered.  Complainant has alleged that PECO is improperly billing Complainant without providing documentation for its actions.  PECO has filled in the blanks with its own knowledge of the Complainant's account and has responded to those filled-in blanks as if they were properly alleged in the Complaint. 

		It is not clear that PECO's Answer responds to the Complaint.  PECO would have been justified in seeking an order for a more specific pleading in order to be able to prepare its defense accordingly.  However, if PECO is certain that it knows the facts complained of, its method of assuming the facts and answering the assumed facts will enable PECO to present a vigorous defense at the hearing.  However, it is not acceptable to use the assumed facts as a basis for POs, as none of the information provided by the moving party may be used to support POs.  

		Therefore, I have no choice but to deny the POs and direct that the matter be set for hearing.  

		THEREFORE,



		IT IS ORDERED:

		1.	That the Preliminary Objections filed by PECO Energy Company in the case captioned Joseph Glod v. PECO Energy Company, at Docket No. C-2012-2305158, are denied.

		2.	That the case captioned Joseph Glod v. PECO Energy Company, at Docket No. C-2012-2305158, be set for hearing.


Dated:	July 2, 2012						___________________________
								Susan D. Colwell
								Administrative Law Judge
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