BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dr. Richard Collins					:
							:
	v.						:		C-2012-2304286
							:
Pennsylvania Power Company			:



ORDER 
GRANTING PRELIMINARY OBJECTION


On May 13, 2012, Dr. Richard Collins filed with the Pennsylvania Public Utility Commission (“Commission”) a formal Complaint against Pennsylvania Power Company (“Penn Power” or “the Company”), Docket Number C-2012-2304286.  In his Complaint, Dr. Collins averred that he experienced brief interruptions of power at his residence as a result of the Company’s equipment failure.  Dr. Collins stated that the concomitant electrical power surges knocked out his residential air conditioning unit and that “clearly negligence was involved in this equipment failure in our region.”  Dr. Collins seeks reimbursement for the replacement of his central air conditioning unit that cost him $2,584.  Dr. Collins also noted that he replaced his furnace as a result of this matter.

On June 4, 2012, Penn Power filed an Answer and New Matter to Dr. Collins’ Complaint.  In its Answer, Penn Power admitted that it provides residential retail electric service to Dr. Collins and that Dr. Collins experienced a three minute momentary outage on May 8, 2012.  Penn Power denied that the momentary electric outage was due to equipment failure.  Penn Power also denied that Dr. Collins’ residential air conditioning unit had been knocked out or that the Company was negligent.

In its New Matter, Penn Power stated that the Commission does not have subject matter jurisdiction over the damage claims alleged in the Complaint and therefore cannot legally authorize payment for such claims.  The Company stated that the proper forum for such claims is in the Court of Common Pleas.  Penn Power also stated that the Company records contradict Dr. Collins’ representation in his Complaint that he had contacted the Company with regard to the three minute outage that occurred on May 8, 2012.  Penn Power concluded that the Commission should dismiss the Complaint with prejudice and grant the Company such other relief as is just and reasonable under the circumstances.

Also on June 4, 2012, Penn Power filed a Preliminary Objection.  In its Preliminary Objection, the Company argues that it is well established under Pennsylvania law that the Commission does not have the power to award monetary damages.  Penn Power further argues that a claim for damages which is not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to that cause of action and is correctly challenged through a motion to strike.  Penn Power concludes its Preliminary Objection by requesting that the Commission grant the Preliminary Objection, strike Dr. Collins’ request for monetary damages, prohibit the introduction of evidence with respect to damages and grant other relief as necessary.

Dr. Collins’ answer to the Preliminary Objection was due not later than June 18, 2012.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Dr. Collins’ answer to the New Matter was due not later than June 25, 2012.  52 Pa. Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Dr. Collins filed neither an answer to the Preliminary Objection nor an answer to the New Matter.

By Motion Judge Assignment Notice dated June 27, 2012, the parties were informed that I was assigned as the Presiding Officer in this matter and responsible for resolving any issues which may arise during the preliminary phase of this proceeding. 

Penn Power’s Preliminary Objection is procedurally ready to be ruled upon.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Penn Power has filed a Preliminary Objection averring that the Complaint includes impertinent matter.  52 Pa. Code § 5.101(a)(2).

The Commission’s Rules provide, in relevant part:
(a) 	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

* * *

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

52 Pa. Code § 5.101(a)(2).

For purposes of disposing of the Preliminary Objection, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  

Penn Power’s Preliminary Objection contends that, because the Commission does not have jurisdiction to award monetary damages, Dr. Collins’ request for compensation is an impertinent matter that must be stricken from the Complaint.  

Penn Power is correct that the Commission does not have authority to award monetary damages.  As the Company noted in the Preliminary Objection:  “[T]he statutory array of PUC remedial and enforcement powers does not include the power to award damages to a private litigant for breach of contract by a public utility.” See, Feingold v. Bell of Pennsylvania, 383 A.2d 791, 794 (1977).  To the extent that Dr. Collins requests that the Commission award compensation, such claims may be appropriate for a Court of Common Pleas.  This Commission, however, lacks authority over those claims raised in the Complaint.  Penn Power’s Preliminary Objection is sustained with regard to any claims for compensation.

		Penn Power does not request in its Preliminary Objection for the Complaint to be dismissed in its entirety, only that the claim for compensation be stricken.  Dr. Collins has raised issues beyond his request for compensation that warrant a hearing.  This may include, but is not limited to, an electric surge or brief interruption of power that occurred at Dr. Collins’ residence on May 8, 2012, as well as any other inadequacies in Penn Power’s system that may have caused the interruption.  Dr. Collins should have an opportunity to be heard regarding the issues beyond compensation to determine whether Penn Power has violated the Public Utility Code, any Commission Order or regulation or the Company’s Commission-approved tariff.  Dr. Collins may not raise issues of compensation.  As such, Penn Power’s Preliminary Objection seeking to eliminate the claim for compensation is granted.  The remainder of Dr. Collins’ complaint will be allowed to proceed.

ORDER

THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objection filed by Pennsylvania Power Company in the above-captioned case at Docket Number C-2012-2304286 dated June 4, 2012 is granted.

2.	That the portion of the Complaint requesting that the Pennsylvania Public Utility Commission award compensation is stricken from Dr. Richard Collins’ Complaint.

3.	That the remaining issues set forth in the Complaint of Dr. Collins are allowed to proceed.


Date: July 6, 2012									
				Joel H. Cheskis
				Administrative Law Judge
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