BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Dolores Sarno
:


:

v.
:
C-2011-2263549


:

PECO Energy Company
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On September 12, 2011, Dolores Sarno (Ms. Sarno or complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant indicated that she has a large outstanding PECO balance that dates back to 1985.  Complainant maintained that PECO will not accept any more medical certificates from her, or enter into any additional payment agreements with her.  Additionally, the complainant stated that PECO has twice terminated her service after she has made payments.  As relief, the complainant wants a payment agreement and also to be placed back on PECO’s Customer Assistance Program (CAP).  

On October 10, 2011, respondent filed an Answer denying the material averments of the Complaint.  PECO indicated that the complainant previously had three payment arrangements to address outstanding balances on her account and that she defaulted on all three.  PECO further indicated that it accepted medical certificates from the complainant on March 25, 2008, August 24, 2010, and June 15, 2011, but that it would not accept any further medical certificates from the complainant because she was previously given two renewals without making equitable payment as required by 52 Pa. Code § 56.116.  Additionally, PECO denied that the complainant’s electric service was improperly terminated, and maintained that the complainant is not entitled to another payment arrangement.  



By Hearing Notice dated December 16, 2011, a hearing was scheduled for February 29, 2012, at 9:00 a.m., and the matter was assigned to me.  



The hearing convened as scheduled on February 29, 2012.  The complainant appeared pro se and testified.  The complainant offered six exhibits during the hearing, five of which (complainant’s Exhs. 1 through 5) were admitted into the record.
  Respondent appeared and was represented by Dana Pirone Carosella, Esq., who presented the testimony of Renee Tarpley, a Senior Regulatory Assessor.  Respondent offered five exhibits (PECO Exhs. 1 through 5) during the hearing, which were all admitted into the record.



The record in this case consists of a 68-page transcript and ten exhibits.  The record in this case closed on March 27, 2012, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Dolores Sarno.  The complainant resides at 291 Twin Oaks Drive, Perkasie, Pa  18944 (service address).
2. The respondent in this proceeding is PECO Energy Company, a jurisdictional public utility providing residential gas and electric service in the Commonwealth of Pennsylvania.
3. Complainant receives electric service from respondent.  Tr. 7.
4. The complainant lives alone at the service address.  Tr. 9.
5. PECO’s Customer Assistance Program (CAP) is a program that PECO offers to low income customers.  It provides those customers with a discounted rate on their services or a portion of their services up to a certain number of kilowatts.  Eligibility is determined based on the applicant’s gross monthly income as well as the number of occupants in the service address.  Under the CAP program, PECO will set an eligible applicant’s then outstanding balance aside for possible forgiveness, provided that the customer complies with the program within a year.  In order to remain in PECO’s CAP program, participants must re-certify their eligibility every two years.  Tr. 33-35, 44-45.

6. The complainant previously participated in PECO’s CAP program.  Tr. 16. The complainant first enrolled in PECO’s CAP program on October 3, 2006.  At that time, PECO set-aside $1,146.00 for possible forgiveness.  Tr. 34-35; PECO Exh. 2.

7. On December 27, 2007, PECO forgave the complainant’s set-aside balance of $1,146.00.  Tr. 35; PECO Exh. 2.

8. The complainant was due to recertify her eligibility for PECO’s CAP program in 2008.  Tr. 35.

9. PECO issued recertification letters to the complainant on September 2, 2008 and again on September 17, 2008.  PECO Exh. 2.

10. The complainant did not recertify her eligibility for PECO’s CAP program.  Tr. 35.
11. PECO removed the complainant from the CAP Program on December 8, 2008.  At that time, the complainant had an outstanding balance of $10,881.31.  Tr. 35; PECO Exh. 2.

12. On March 22, 2011, PECO issued a 10-day notice of termination to the complainant for a past-due balance of $19,680.40.  PECO Exh. 3.
13. On March 29, 2011, PECO provided the complainant with a 72-hour notice of the pending termination.  Tr. 38; PECO Exh. 3.

14. On April 12, 2011, PECO terminated the complainant’s electric service.  Tr. 38; PECO Exh. 3.

15. On or about April 12, 2011, PECO restored the complainant’s electric service after she made a reduced restoration payment.  Tr. 38; PECO Exh. 3.

16. On July 14, 2011, PECO issued a 10-day notice of termination to the complainant for a past-due balance of $22,295.05.  Tr. 37-38; PECO Exh. 3.

17. On July 20, 2011, PECO provided the complainant with a 72-hour notice of the pending termination.  Tr. 38; PECO Exh. 3.

18. On August 4, 2011, PECO terminated the complainant’s electric service.  Tr. 38; PECO Exh. 3.

19. On or about August 5, 2011, PECO restored the complainant’s electric service after the complainant supplied a medical certificate to PECO.  Tr. 39; PECO Exhs. 3, 4.
20. In total, between June 16, 2009 and February 17, 2012, PECO issued 19 separate 10-day termination notices to the complainant for past-due balances.  Tr. 37; PECO Exh. 3.

21. On September 2, 2010, the complainant supplied PECO with a medical certificate.  PECO placed a 30-day hold on her account.  Her account balance was $17,441.87 at that time.  Tr. 40-41; PECO Exhs. 3, 4.

22. Between September 3, 2010 and June 15, 2011, the complainant made nine separate payments towards her outstanding balance, for total payments made of $3,094.43.  PECO Exh. 1.

23. On June 15, 2011, the complainant supplied PECO with a medical certificate.  PECO placed a 30-day hold on her account.  PECO Exhs. 3, 4.

24. Between June 15, 2011 and August 5, 2011, the complainant made only one payment of $800 towards her outstanding balance.  PECO Exh. 1.

25. On August 5, 2011, the complainant supplied PECO with a medical certificate.  PECO placed a 30-day hold on her account.  PECO Exhs. 3, 4.

26. Between August 5, 2011 and September 4, 2011, the complainant did not make any payments towards her outstanding balance.  PECO Exh. 1.

27. PECO will not accept additional medical certificates on the complainant’s account unless she pays off the balance that existed at the time it received the first medical certificate from her.  Tr. 41.

28. The complainant’s unpaid balance as of the time of the hearing totaled $26,845.27.  PECO Exh. 1.  The complainant has satisfied that portion of her outstanding balance that included CAP arrears.  Tr. 47.
29. During the calendar year 2011, the complainant worked for Interface Psych Associates, and had gross earnings of $27,646.00.  Complainant Exh. 5.
30. During the calendar year 2011, the complainant also worked for Elder’s Counseling Group, Inc., and had gross earnings of $6,612.00.  Complainant Exh. 3.

31. The complainant’s gross annual household income totals $34,258.00 ($27,646.00 + $6,612.00 = $34,258.00).  

DISCUSSION
 The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

In her Complaint and at the hearing, the complainant challenged her large outstanding balance, which as of the date of the hearing totaled $26,845.27.  However, aside from stating her belief that this bill is outrageous and that she does not know how her bill got so high, the complainant did not offer anything to demonstrate that this balance is incorrect.  The complainant’s evidence on this issue consists mostly of assertions.  A customer cannot establish a case merely by stating his or her personal beliefs.  These assertions, no matter how honest or strong cannot form the basis of a finding in her favor.  Assertions, personal opinions or perceptions do not constitute evidence.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 532 A.2d 12 (Pa. 1987).  Moreover, PECO’s witness testified that the complainant’s electric bills are based on actual meter readings.  Since the complainant did not demonstrate that PECO overcharged her for service or in some way billed her incorrectly, I must conclude that the outstanding balance on her bill is correct.


The complainant also indicated that she would like to be placed back on PECO’s Customer Assistance Program (CAP) so that she can receive a CAP rate discount on her electric service.  The complainant maintained that, following her initial removal from CAP, she has tried to get back on the program, only to be informed she is income ineligible.  However, aside from this testimony, the complainant did not offer anything to demonstrate that PECO improperly removed her from CAP, or that she meets the requirements to participate in PECO’s CAP program.  Consequently, the complainant failed to meet her burden on this issue.


The complainant also raised the issue of medical certifications in her complaint and at the hearing.  The complainant indicated that although respondent has accepted her medical certifications in the past, PECO refuses to accept any more medical certifications from her.    

Regarding medical certifications, the Commission's regulations state that the ratepayer shall retain a duty to equitably arrange to make payment on all bills whenever service is restored or termination postponed pursuant to a medical certification.  52 Pa. Code §§ 56.114 & 56.116.  The Commission's regulations also provide that “[i]n instances where a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.”  52 Pa. Code § 56.114(2).  
The evidence in this case does not show that complainant equitably arranged to make payment on her outstanding bills.  To the contrary, PECO’s records demonstrate that the complainant’s outstanding balance totaled $17,954.01 when it granted the complainant her second medical extension, and that she has paid only $4,557.00 towards that balance since that time.
  Clearly, since the complainant has paid off less than one third of that starting balance, I cannot conclude that she has made equitable payments on her bills.  Consequently, PECO acted properly in denying additional medical extensions.


In her Complaint and at the hearing, the complainant challenged PECO’s decision to terminate her electric service on two separate occasions even though she had made payments towards her bills.  


Regarding grounds for termination of utility service, 66 Pa.C.S.A. § 1406(a) provides in pertinent part that “[a] public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for . . . [n]onpayment of an undisputed delinquent account.”  

Regarding notice requirements prior to termination of service, 66 Pa.C.S.A. § 1406(b) provides that prior to terminating service, a public utility shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination, and that the termination notice shall remain effective for 60 days.  Also prior to termination, the public utility shall attempt to contact the customer or occupant either in person or by telephone to provide notice of the proposed termination at least 3 days prior to the scheduled termination.  After complying with a 3-day notice requirement, the utility shall attempt to make personal contact with the customer at the time the service is terminated.  Termination of service shall not be delayed for failure to make personal contact.  66 Pa.C.S.A. § 1406(b)(1)(i);(ii);(iv).



Although the complainant, in her Complaint, challenged PECO’s decision to twice terminate her electric after she made payments towards her account, she did not offer any specific testimony to demonstrate that PECO’s decision to terminate was improper.  Although the complainant questioned the size of her outstanding balance, there is nothing in the record to demonstrate that she disputed her outstanding balance prior to filing her formal Complaint on September 12, 2011.  Therefore, PECO was permitted to terminate service due to nonpayment of an undisputed delinquent account.  Moreover, the record demonstrates that PECO followed the notice requirements prior to terminating the complainant’s electric service.  Consequently, the complainant failed to meet her burden on this issue.

The complainant indicated that she would like a payment agreement to help her pay off her balance.  As noted previously, the complainant’s current outstanding unpaid balance is $26,845.27.

A “payment agreement is defined at 66 Pa.C.S.A. § 1403 as “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  Regarding the length of payment agreements, 66 Pa.C.S.A. § 1405(b) reads in pertinent part:


 
   (b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
 
   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
 
   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of
the Federal poverty level.
 
   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

The complainant indicated that she is a Psychologist, but that she only works on an as-needed basis.  She testified that she does not have a set income, and that her income varies from week to week.  To demonstrate her income, the complainant provided copies of her two W-2 forms for the year 2011.  The complainant’s gross income from employment with “Interface Psych Associates Inc.” for the year 2011 was $27,646.00, and her gross income from employment with “Elders Counseling Group Inc.” for the year 2011 was $6,612.00.  The complainant’s total gross income for the year 2011 totaled $34,258.00 ($27,646.00 + $6,612.00 = $34,258.00).  The complainant lives alone and has no other sources of income.  

The 2012 Federal Poverty Level guidelines provide that a household consisting of one person earning $34,258.00 places the complainant over 300% of the Federal Poverty level.  Pursuant to 66 Pa.C.S.A. § 1405(b)(4), the complainant is entitled to a six month payment agreement.  Therefore, in addition to her regular monthly bills, the complainant must pay one-sixth (1/6) of the arrearage owed on her account per month for six months to settle her outstanding debt.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Complainant failed to demonstrate that the respondent charged her incorrectly for electric service.
4. Complainant failed to demonstrate that she meets the eligibility requirements to participate in PECO’s Customer Assistance Program.
5. A public utility may notify a customer and terminate service provided to a customer after notice as provided for nonpayment of an undisputed delinquent account.  66 Pa.C.S.A. § 1406(a).

6. Prior to terminating service, a public utility shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination, and that termination notice shall remain effective for 60 days.  The public utility shall attempt to contact the customer or occupant either in person or by telephone to provide notice of the proposed termination at least 3 days prior to the scheduled termination.  After complying with a 3-day notice requirement, the utility shall attempt to make personal contact with the customer at the time the service is terminated.  Termination of service shall not be delayed for failure to make personal contact.  66 Pa.C.S.A. § 1406(b)(1)(i);(ii);(iv).
7. A ratepayer shall retain a duty to equitably arrange to make payment on all bills whenever service is restored or termination postponed pursuant to a medical certification.  52 Pa. Code §§ 56.114 and 56.116.

8. In instances where a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  52 Pa.Code § 56.114(2).

9. The complainant is entitled to a Commission-issued payment agreement.

10. The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond . . . six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.  66 Pa.C.S.A. § 1405(b)(4).
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Dolores Sarno against PECO Energy Company at Docket No. C-2011-2263549 is denied in part and sustained in part; 
2. That complainant shall pay respondent her regular monthly bills as they come due, plus one-sixth (1/6) of the arrearage owed on this account, on the date due for the payment of each monthly bill, effective with the first monthly bill received after entry of the Commission’s Final Order in this case and continuing thereafter on the due date for the payment of each regular monthly bill, until the arrearage on this account has been paid in full; and
3. That if complainant fails to adhere to the terms of this Order, respondent is hereby authorized to terminate complainant’s service pursuant to the provisions of the Public Utility Code, 66 Pa.C.S.A. §§ 101 et seq., and the Commission’s regulations, 52 Pa.Code §§ 1.1 et seq.
4. That the record in this case be marked closed.

Date:
       June 22, 2012         
____________________________________



Christopher P. Pell 


Administrative Law Judge
� 	The complainant also offered a synopsis of her testimony as an exhibit.  However, I declined to accept it since the complainant had been given a full opportunity to orally place her testimony on the record.  Moreover, the complainant acknowledged that she had covered all issues in her complaint through her oral testimony. 


� 	This amount represents payments made to PECO up through February 17, 2012.
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