BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Robin Beaty and James Bloom			:									Complainants			:
		v.					: 	Docket No.  C-2012-2300642
							:
Verizon Pennsylvania Inc.				:
	Respondent

ORDER GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTIONS


On April 20, 2012, Robin Beaty and James Bloom (Complainants), pro se filed a formal Complaint (Complaint) against Verizon Pennsylvania, Inc. (Verizon), (Respondent), with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2012-2300642.

Complainants claim there are incorrect charges on their telephone bill.  Specifically, Complainants claim that Respondent has been charging them erroneously for a second telephone line since August 2002.  Complainants seek a refund for the charges associated with the second line for the past ten years. 

On May 18, 2012, Respondent timely filed and served an Answer and New Matter (Answer) and Preliminary Objections.  The Answer admitted and denied various material facts in the Complaint.  Verizon admitted that it had provided telephone services to Complainants until they ported out to another carrier in April 2012.  Verizon contends that even if it had billed Complainants in error for an additional line, the statute of limitations contained in the Public Utility Code at 66 Pa. C.S. § 1312 precludes Complainants from recovering refunds for erroneous charges occurring more than four years prior to the date of filing of the Complaint.  Verizon requests the complaint be dismissed in its entirety though because Complainants never called to question or cancel the second line until March 2012; therefore, there was no error in continuing to provide and bill for that line. 
On May 26, 2012, Complainants filed an Answer to Respondent’s New Matter and Preliminary Objections.  Verizon’s Preliminary Objections are ripe for a decision.

FINDINGS OF FACT

1.	Complainants are Robin Beaty and James Bloom.

2.	Respondent is Verizon Pennsylvania Inc., a telecommunications company. 

3.	On April 20, 2012, Complainant filed a formal Complaint against Verizon.

4.	A timely Answer and New Matter and Preliminary Objections were filed by Verizon on May 18, 2012.

5.	Complainant filed an Answer to New Matter and the Preliminary Objections.

			DISCUSSION

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
The Commission’s regulations provide in pertinent part:

	(a)	A preliminary motion is available to participants.  The 			preliminary motion shall state specifically the grounds relied upon, 		the standing of the party and shall be limited to the following:
	
(1) 	A motion questioning the jurisdiction of the 					Commission.

	(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

52 Pa.Code § 5.101(a)(1);(3) and (4).

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. §703(b)(, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. V. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).


In the instant case, Verizon contends the Commission would be exceeding its jurisdiction if it were to order a refund for any alleged billing errors occurring prior to April, 2008.  Accordingly, in its Preliminary Objections, Verizon moves for a dismissal of that portion of the claim that dates back prior to April 2008.  In its New Matter and Preliminary Objections, Verizon challenged the timeliness of the formal Complaint citing Section 1312 of the Public Utility Code, which provides in pertinent part:

(a) General rule.—If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.

66 Pa. C.S. § 1312(a). 

	Verizon properly raised this affirmative defense in its New Matter in accordance with 52 Pa. Code §5.62.  I agree with Verizon that pursuant to Section 1312 of the Code, the Commission is without authority to order a refund of rates billed more than four years prior to the date the complaint is filed.  Accordingly, the scope of the hearing scheduled for July 16, 2012, shall be limited to whether Complainants were erroneously charged for telecommunications service and whether they are entitled to a refund regarding charges incurred from April, 2008 through April, 2012.




CONCLUSION OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.

2.	The Commission has no subject matter jurisdiction over whether Complainant is entitled to a refund for any alleged erroneous billing occurring prior to April, 2008.  52 Pa.Code §5.101(a)(1); 66 Pa. C.S. §1312(a); 52 Pa. Code § 5.62.




ORDER


THEREFORE,

IT IS ORDERED:

1.	That the motion to dismiss filed by Verizon Pennsylvania Inc. shall be granted in part and denied in part.

2.	That the portion of the motion to dismiss requesting the Commission apply the statute of limitations at 66 Pa. C.S. § 1312(a) and dismiss the portion of the complaint of Robin Beaty and James Bloom requesting a refund for alleged erroneous billing for telecommunications services rendered prior to April, 2008 is granted and that portion of the complaint is dismissed.

3.	That the Initial Telephonic Hearing scheduled in the above-captioned case for 1:30 p.m. on Monday, July 16, 2012 shall be held as scheduled. 

		
Date:  July 6, 2012  					_______________________________
							Elizabeth Barnes
							Administrative Law Judge
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