BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Core Communications, Inc.				:
							:
	v.						:		C-2011-2253750
							:
Verizon Pennsylvania Inc.				:

Core Communications, Inc.				:
							:
	v.						:		C-2011-2253777
							:
Verizon North, Inc.					:

ORDER GRANTING MOTION FOR PROTECTIVE ORDER

		On Friday, July 22, 2011, Core Communications, Inc. (Core or Complainant or Petitioner) filed a formal Complaint against Verizon Pennsylvania Inc. and Verizon North, Inc. (collectively Verizon or Respondent) as well as a Petition for Interim Emergency Order at Docket No. P-2011-2253650.  The Complaint alleged that Verizon had suddenly ceased payment for intercarrier compensation invoices that were issued by Core in accordance with the interconnection agreements (ICAs) and long-standing practice.  Core alleged that the cessation of payment severely jeopardized Core’s ability to maintain its network operations, serve its customers, and pay ordinary expenses associated with its business operations, including the paychecks of its Pennsylvania-based employees.  The Petition sought an order directing Verizon to resume immediate payment pending the resolution of the underlying substantive dispute between the parties.  

		The Commission’s Secretary served the Petition as well as the Complaints on Monday, July 24, 2011, along with a letter indicating that Verizon had five days in which to file a response.  The Commission’s regulations provide for a hearing to be held within ten days of the filing of the Petition, and an order to be issued within fifteen days of the filing of the Petition, and the hearing was originally set for Wednesday, July 27, 2011.  Following a conference call with counsel for both parties on Tuesday, July 26, 2011, the hearing was rescheduled for Friday, July 29, 2011.  During the conference call, Verizon indicated that it did intend to file an answer and would do so in accordance with the Secretary’s letter, making its due date Monday, 
August 1, 2011, as there are no hours at the Commission for the acceptance of service on Saturday, July 30, 2011, which was the actual due date.   Counsel for Core did not object to this plan, although he did point out that the rules permitted but do not require that Verizon file an answer to the Petition. 

		The motion filed by William Lehman, Esq., for admission pro hac vice for Joseph Ruggiero, Esq., was granted as unopposed at the hearing.

		The hearing was held as scheduled.  Core presented two witnesses who sponsored six exhibits.  Verizon did not present a witness but did present three cross exhibits. 

		On Monday, August 1, 2011, Verizon filed its Answer to the Petition.  

		On August 3, 2011, I issued an Order Denying the Petition of Core Communications, Inc. for Emergency Relief and Certifying the Denial to the Commission as a Material Question.  On September 23, 2011, the Commission entered its Opinion and Order which reversed the Order and directed the matter to the Commission's mediation unit.  

		On March 22, 2012, the matter was referred back to the Office of Administrative Law Judge after mediation did not resolve all of the issues between the parties.  

		Additional pre-mediation filings are as follows:
August 16, 2011	Verizon's Answer, New Matter and Counterclaim, and Preliminary
			Objections

August 18, 2011	Both Verizon's and Core's Prehearing memos
September 6, 2011	Core's Reply to New Matter, and Answer and New Matter to 					Counterclaims and Preliminary Objections to Counterclaims

September 16, 2011	Answer of Verizon and VZ North to the POs of Core
August 26, 2011	Core's Answer to POs of Verizon
October 11, 2011	Motion for Admission Pro Hac Vice for Deborah L. Kuhn

		Post mediation filings include:
April 9, 2012		Verizon's Motion for Order Imposing Bilateral Payment Obligations
April 16, 2012		Core's Amended Complaint
April 20, 2012		Core's Amended Prehearing Memo
April 30, 2012		Core's Answer to Verizon's Motion for Order Imposing Bilateral 
			Payment Obligations
April 30, 2012		Core's Amended Complaint
May 7, 2012		Both Verizon's and Core's Amended Prehearing Memos

		The prehearing conference was held as scheduled.  The parties agreed upon a litigation schedule.  They were given 24 hours to let me know if their witnesses could not make the proposed evidentiary hearing.  Verizon sent an email indicating that the dates were fine.  Core did not respond, and therefore, I assumed that the dates were suitable.  A scheduling order was issued which consolidated the cases, amended the caption to use the correct name of Verizon North LLC, granted the Motion for admission pro hac vice for Deborah Kuhn,  and set the following litigation schedule:

		Direct Testimony		August 23, 2012		
		Rebuttal Testimony		October 4, 2012	
		Surrebuttal Testimony		October 25, 2012
		Evidentiary hearing		December 4 & 5, 2012	
		Initial briefs			January 9, 2013
		Response briefs		January 24, 2013		

		On May 12, 2012, the parties jointly submitted a Motion for Protective Order, in which the parties allege that both parties anticipate that they may be required to file or furnish information which is non-public and proprietary.  The Motion is granted here as unopposed.   
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PROTECTIVE ORDER


THEREFORE,


IT IS ORDERED:


	1.	This Protective Order, jointly submitted by Verizon Pennsylvania Inc. and Verizon North LLC (“Verizon”) and Core Communications, Inc. is hereby established for use in this proceeding with respect to all materials and information identified at Paragraph 2 of this Protective Order which are filed with the Pennsylvania Public Utility Commission (“Commission”), produced in discovery, or otherwise presented during these proceedings.  All persons now and hereafter granted access to the materials and information identified in Paragraph 2 of this Protective Order shall use and disclose such information only in accordance with this Order.

	2.	The materials subject to this Order are all written, recorded or graphic material, whether produced or created by a party or another person or entity, including but not limited to, correspondence, documents, data, information, studies, methodologies and other materials which a party or an affiliate of a party furnishes in this proceeding pursuant to Commission rules and regulations, discovery procedures or cross-examination or provides as a courtesy to a party to this proceeding, which are claimed to be of a proprietary or confidential nature and which are designated “PROPRIETARY” (hereinafter collectively referred to as “Proprietary Information”).

	In addition, the parties may designate extremely sensitive Proprietary Information as “HIGHLY CONFIDENTIAL” (hereinafter referred to as “Highly Confidential Information”) and thus secure the additional protections set forth in this Order pertaining to such material.  Such “HIGHLY CONFIDENTIAL” information shall be only such Proprietary Information that constitutes or describes the producing party's marketing plans, including, inter alia, costing and pricing aspects thereof, competitive strategies, market share projections, marketing materials that have not yet been used, network deployment, customer-identifying information, or customer prospects for services that are subject to competition.

	3.	Proprietary Information and Highly Confidential Information shall be made available to the Commission and its Staff for use in this proceeding.  For purposes of filing, to the extent that Proprietary Information and Highly Confidential Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that Proprietary Information or Highly Confidential Information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked and sealed, and accompanied by a copy of this Order.  Public inspection of Proprietary Information and Highly Confidential Information shall be permitted only in accordance with this Protective Order.

	4.	Proprietary Information and Highly Confidential Information shall be made available to counsel of record in this proceeding pursuant to the following procedures.

a.	Proprietary Information.  To the extent required for participation in this proceeding, a party’s counsel of record, including in-house counsel and outside counsel who are actively engaged in this proceeding, including partners, associates, secretaries, paralegals and employees of such counsel may afford access to Proprietary Information made available by another party (“the producing party”) pursuant to the following procedures:

i.	To the party’s witness(es) or expert(s) subject to the restrictions that such witness(es) or expert(s) may not hold any of the following positions with any competitor or affiliate of a competitor of the producing party: an officer, board member, significant stockholder, partner, owner (other than owner of stock) or an employee of any competitor or affiliate of a competitor of the producing party where such witness or expert is primarily involved in the pricing, development, and/or marketing of products or services that are offered in competition with those of the producing party; provided, however, that any witness or expert shall not be disqualified on account of being a stockholder, partner, or owner unless his/her interest in the business constitutes a significant potential for violation of the limitations of permissible use of the Proprietary Information.  For purposes of this Order, stocks, partnership, or other ownership interest valued at less than $500,000 and/or constituting less than a 10 % interest in a business does not, in itself, establish a significant potential for violation.  For purposes of this Order, the parties acknowledge that the restrictions of this sub-paragraph 4(a)(i) shall not apply to Core officers Christopher Van De Verg and Bret Mingo.  Mr. Van de Verg and Mr. Mingo shall be permitted to view Proprietary and Highly Confidential information in this proceeding, subject to all of the other restrictions set forth in this Order.  

ii.	To a party's independent expert retained to render professional services in this proceeding, subject to the restriction that the independent expert, another member of the independent expert's firm or the independent expert's firm generally also serves as an expert for, or as a consultant or advisor to a competitor or any affiliate of a competitor of the producing party, said independent expert must: (1) advise the producing party of the competitor's or affiliate's name(s); (2) make reasonable attempts to segregate those personnel assisting in the expert’s participation in this proceeding from those personnel working on behalf of a competitor or any affiliate of a competitor of the producing party; and (3) if segregation of such personnel is impractical, the independent expert shall give to the producing party written assurances that the lack of segregation will in no way jeopardize the interests of the producing party.  The producing party retains the right to challenge the adequacy of the written assurances that its interests will not be jeopardized.

b.	Highly Confidential Information.  Proprietary Information or other material designated as “Highly Confidential” shall be produced for inspection by a party's counsel of record only including in-house counsel and outside counsel of the reviewing party who are actively engaged in this proceeding, including partners, associates, secretaries, paralegals and other such employees of counsel.  If the inspecting counsel desires to disclose “Highly Confidential” material to persons other than counsel of record as described above, she or he shall notify the producing party's counsel three (3) business days prior to such disclosure, to allow the producing party time to raise the issue orally with the presiding Administrative Law Judge if there is any objection to such disclosure.  Highly Confidential Information may be disclosed under the terms of this provision only to persons who meet the qualifications of 4(a)(i) and (ii) above.   If upon inspection the requesting party disagrees with the designation of any of the material as “Highly Confidential” and the producing party does not revise the designation, that issue may also be submitted orally to the Administrative Law Judge for resolution.  

c.	No other persons may have access to the Proprietary Information or Highly Confidential Information except as authorized by order of the Commission or of the presiding Administrative Law Judge.  No person who may be entitled to receive, or who is afforded access to any Proprietary Information or Highly Confidential Information shall use or disclose such information for the purposes of business or competition, or any purpose other than the preparation for and conduct of this proceeding or any administrative or judicial review thereof.

	5.	Prior to making Proprietary Information or Highly Confidential Information available to any person as provided in numbered Paragraph 4, above, counsel shall deliver a copy of this Order to such person and shall receive a written acknowledgment from that person in the form attached to this Order and designated as “Appendix A”.  Counsel shall promptly deliver to the producing party a copy of the executed Appendix A.

	6.	A producing party shall designate data or documents as constituting or containing Proprietary Information or Highly Confidential Information by affixing an appropriate proprietary stamp or typewritten or printed designation on such data or documents.  Where only part of data compilations or multi-page documents constitutes or contains Proprietary Information or Highly Confidential Information, the producing party insofar as reasonably practicable within discovery and other time constraints imposed in this proceeding, shall designate only the specific data or pages of documents which constitute or contain Proprietary Information or Highly Confidential Information.

7.	Any federal agency which has access to and/or receives copies of the Proprietary Information or Highly Confidential Information will consider and treat the Proprietary Information or Highly Confidential Information as within the exemption from disclosure provided in the Freedom of Information Act as set forth at 5 U.S.C.A. §552(b)(4) until such time as the information is found to be non-proprietary.

8.	Any state agency which has access to and/or receives copies of the Proprietary Information or Highly Confidential Information will consider and treat the Proprietary Information or Highly Confidential Information as within the exemption from disclosure provided in the Pennsylvania Right-to-Know Act as set forth at 65 P.S. §66.1(2) until such time as the information is found to be non-proprietary.

	9.	Any public reference to Proprietary Information or Highly Confidential Information by counsel or persons afforded access thereto shall be to the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary Information or Highly Confidential Information to fully understand the reference and not more. The Proprietary Information or Highly Confidential Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review.

	10.	Parts of any record in this proceeding containing Proprietary Information or Highly Confidential Information, including but not limited to all exhibits, writings, testimony, cross-examination, argument and responses to discovery, and including reference thereto as mentioned in number Paragraph 9 above, shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary Information or Highly Confidential Information is released from the restrictions of this Order, either through the agreement of the parties or pursuant to order of the Administrative Law Judge or the Commission.  Unresolved challenges arising under Paragraph 11 shall be decided on motion or petition by the presiding officer or the Commission as provided by 52 Pa. Code §5.423(a).  All such challenges will be resolved in conformity with existing rules, regulations, orders, statutes, precedent, etc., to the extent that such guidance is available.

	11.	The parties affected by the terms of this Order shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information or Highly Confidential Information; to question or challenge the admissibility of Proprietary Information or Highly Confidential Information; to refuse or object to the production of Proprietary Information or Highly Confidential Information on any proper ground, including but not limited to irrelevance, immateriality or undue burden; to seek an order permitting disclosure of Proprietary Information or Highly Confidential Information beyond that allowed in this Order; and to seek additional measures of protection of Proprietary Information or Highly Confidential Information beyond those provided in this Order.  If a challenge is made to the designation of a document or information as Proprietary Information or Highly Confidential Information, the party claiming that the information is Proprietary Information or Highly Confidential Information retains the burden of demonstrating that the designation is necessary and appropriate.

12.	Upon completion of this proceeding, including any administrative or judicial review, all copies of all documents and other materials, including notes, which contain any Proprietary Information or Highly Confidential Information, shall be immediately returned upon request to the party furnishing such Proprietary Information or Highly Confidential Information.  In the alternative, parties may provide an affidavit of counsel affirming that the materials containing or reflecting Proprietary Information or Highly Confidential Information have been destroyed.

Dated:	May 29, 2012					__________________________________
							Susan D. Colwell
							Administrative Law Judge														

APPENDIX A
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc.,	:
			:
		Complainant,	:
			:
	v.		:		Docket No. C-2011-2253750
			:		Docket No. C-2011-2253787
Verizon Pennsylvania Inc. and	:
Verizon North LLC,		:
		Respondents.	:
			
			
TO WHOM IT MAY CONCERN:

The undersigned is the ______________________________________ of  __________________________(the retaining party) and hereby acknowledges that he/she does not hold any of the following positions with any competitor or affiliate of a competitor of the producing party (an officer, board member, significant stockholder, partner, owner or an employee) who is primarily involved in the pricing, development, and/or marketing of products or services that are offered in competition with those of the producing party. 

The undersigned has read and understands the Protective Order that deals with the treatment of Proprietary Information and Highly Confidential Information.  The undersigned agrees to be bound by, and comply with, the terms and conditions of said Order. 

In the case of an independent expert, the undersigned represents that he/she has complied with the provisions of numbered Paragraph 4 (a)(ii) of the Order prior to submitting this Acknowledgement. 
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