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HISTORY OF THE PROCEEDING



On October 26, 2010, Uzoma Kalu (“Kalu” or the “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  The Complainant alleged, among other things, that the Respondent forwarded bills for her vacant building at 3041 Germantown Avenue to her residence at 1319 Wakeling Street; that the Complainant requested termination of the service because the building on Germantown Avenue is vacant; and that she cannot afford to pay the bills.  



On November 17, 2010, the Respondent, through its counsel, filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent stated that the Complainant initiated service at 3041 Germantown Avenue for the 1st, 2nd and 3rd floors on December 15, 2008.  The service for the 2nd floor was removed from the Complainant’s name because a new applicant requested service.  The Complainant contacted the Respondent on December 14, 2009, requesting that the service on the 1st and 3rd floors be disconnected.  The Respondent explained that the request was not processed until January 11, 2010, because the Respondent could not access the meters.  The unpaid balances from the final bills from the 1st and 2rd floor accounts were transferred to the Complainant’s active account in February and March 2010 respectively.  



By hearing notice dated September 14, 2011, the case was assigned to the undersigned and a hearing was scheduled to be held on Tuesday, November 15, 2011, at 2:00 p.m.  



A Prehearing Order, dated November 2, 2011, was sent to the parties.



By correspondence dated November 9, 2011, the Complainant requested a continuance because she had surgery on November 8, 2011.



By Order #2, dated November 16, 2011, the continuance was granted and the hearing was cancelled.



By notice dated November 17, 2011, the hearing was rescheduled for Monday, January 23, 2012 at 10:00 a.m.  The presiding officer sent the parties a Prehearing Order, dated January 4, 2012.  



A hearing was held in this matter on Monday, January 23, 2012, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The hearing was scheduled for 10:00 a.m.  Since the Complainant had not arrived by 10:00 a.m., the undersigned waited until 10:30 a.m. before starting the hearing.  The Complainant did not appear.  Michael A. Gruin, Esquire, represented PECO Energy Company.  Dana McCollum, a regulatory assessor for the Respondent, was present but did not testify. 



Subsequently it was discovered that some documents indicated that the hearing was at 1:00 p.m. instead of 10:00 a.m.  The Complainant called the Philadelphia regional office around noon and stated that she was told that the hearing was at 1:00 p.m.  Due to the confusion, the hearing was rescheduled.



By hearing notice dated February 8, 2012, the hearing was rescheduled to Friday, April 13, 2012 at 10:00 a.m.  



Prehearing Order #4, dated March 15, 2012, was sent to the parties.



A hearing was held in this matter on Friday, April 13, 2012, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Uzoma Kalu, appeared and testified in support of the complaint.  Benjamin L. Schechtman, Esquire, represented PECO Energy Company.  Dana McCollum, a regulatory assessor for the Respondent, testified and sponsored seven exhibits:  PECO Exhibit 1 - PECO Account Activity Statement for 3041 Germantown Avenue, Philadelphia, 1st floor; PECO Exhibit 2 - PECO Account Activity Statement for 3041 Germantown Avenue, Philadelphia, 2nd floor; PECO Exhibit 3 - PECO Account Activity Statement for 3041 Germantown Avenue, Philadelphia, 3rd floor; PECO Exhibit 4 - PECO Account Activity Statement for 1319 E. Wakeling Street, Philadelphia; PECO Exhibit 5 – Bureau of Consumer Services (“BCS”) decision, dated July 13, 2010; PECO Exhibit 6 – Collection/Termination History; and PECO Exhibit 7 – Payment Agreement History. 



The record consists of the 69 page transcript and seven exhibits.  The record in this case closed on May 14, 2012 when the transcript was received.

FINDINGS OF FACT



1.
The Complainant is Uzoma Kalu, 1319 Wakeling Street, Philadelphia, PA 19124.



2.
The Respondent in this proceeding is the PECO Energy Company.



3.
The service address is 3041 Germantown Avenue, Philadelphia, PA (Tr. 14; PECO Exs. 1, 2, 3).


4.
The Complainant purchased the Germantown Avenue property in 2005 to generate additional income (Tr. 15).



5.
The 1st floor of the Germantown Avenue property is zoned for a store.  The apartments are on the 2nd and 3rd floors (Tr. 17, 18).  



6.
The Complainant renovated the Germantown Avenue property from 2005 through 2007 (Tr. 15).



7.
In 2007 there was a fire at the house next to the Germantown Avenue property and the Complainant’s property was damaged (Tr. 15).



8.
After the fire, the Complainant renovated the Germantown Avenue property from 2007 through December 2008 (Tr. 15).



9.
The Complainant did not have electric service at the Germantown Avenue property between 2005 and 2008 (Tr. 15).



10.
On December 15, 2008, the Complainant established an electric residential heating service account with the Respondent for 3041 Germantown Avenue, Philadelphia, 1st floor (Tr. 15, 27; PECO Ex. 1).



11.
On March 9, 2009, the account balance for the 1st floor account was $533.52 (PECO Ex. 1).



12.
A payment of $178.00 was made on June 4, 2009 (PECO Ex. 1).



13.
After receiving a request for discontinuance in December 2009, the Respondent cancelled the electric service for the 1st floor on January 12, 2010 (Tr. 28; PECO Ex. 1).



14.
On February 8, 2010, the balance for the 1st floor account  in the amount of $2,433.18 was transferred to the Wakeling Street account (Tr. 27, 28, 36, 37; PECO Ex. 1, 4). 



15.
On December 15, 2008, the Complainant established an electric residential heating service account with the Respondent for 3041 Germantown Avenue, Philadelphia, 2nd floor (Tr. 30, 31; PECO Ex. 2).



16.
On March 9, 2009, the account balance for the 2nd floor account was $531.37 (PECO Ex. 2).



17.
The Complainant paid $140.00 on June 4, 2009, and $300.00 on October 2, 2009 (PECO Ex. 2).



18.
After an applicant applied for service for the 2nd floor in September 2009, the Respondent cancelled the Complainant’s account for electric service for the 2nd floor in October 2009 (Tr. 31; PECO Ex. 2).



19.
On November 4, 2009, the balance for the 2nd floor account in the amount of $747.94 was transferred to the account for the Germantown Avenue, 1st floor (Tr. 31, 32; PECO Ex. 1, 2). 



20.
On December 15, 2008, the Complainant established an electric residential heating service account with the Respondent for 3041 Germantown Avenue, Philadelphia, 3rd floor (Tr. 33; PECO Ex. 3).



21.
On March 9, 2009, the account balance for the 3rd floor account was $330.80 (PECO Ex. 3).



22.
A payment of $125.00 was made on June 4, 2009 (PECO Ex. 3).



23.
After receiving a request for discontinuance in December 2009, the Respondent cancelled the electric service for the 3rd floor on January 11, 2010 (Tr. 28; PECO Ex. 1).



24.
On March 8, 2010, the balance for the 3rd floor account in the amount of $1,257.32 was transferred to the Wakeling Street account (Tr. 34, 37; PECO Ex. 3, 4). 



25.
The Complainant filed an informal complaint, BCS #2706357, with the Commission’s Bureau of Consumer Services on June 30, 2010 (Tr. 40; PECO Ex. 5, 6).



26.
The Bureau of Consumer Services issued its decision report on July 13, 2010.  It was noted that the Complainant’s balance was $4,217.49 on July 7, 2010.  The informal complaint was dismissed and the Complainant was directed to pay a budget of $77.00 plus $703.00 towards the arrearage for a total of $780.00 beginning in August 2010.  In addition, the Complainant was required to pay a $150.00 security deposit (Tr. 27, 28, 41, 42; PECO Ex. 5, 7).



27.
The Complainant made the following payments between August 2010 and April 2012:  $720.00 payment on September 3, 2010; $200.00 payment on September 27, 2010; $400.00 payment on October 7, 2010; $604.35 payment on December 30, 2011; and $290.70 payment on March 7, 2012 (PECO Ex. 4).



28.
At the time of the hearing, the Complainant’s balance was $3,862.51 (Tr. 39; PECO Ex. 4).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The Complainant purchased the Germantown Avenue property in 2005 to generate additional income (Tr. 15).  She renovated the Germantown Avenue property from 2005 through 2007 (Tr. 15).  In 2007 there was a fire at the house next to the Germantown Avenue property and the fire damaged the Complainant’s property (Tr. 15).  The Complainant renovated the Germantown Avenue property from 2007 through December 2008 (Tr. 15).



The Complainant did not have electric service at the Germantown Avenue property between 2005 and 2008 (Tr. 15).



It is undisputed that the Complainant established three separate residential accounts for the Germantown Avenue property in December 2008 (PECO Exs. 1, 2, 3).



The Complainant testified that she started calling the Respondent in March 2009 to have the service disconnected because she could not rent the property (Tr. 16).  The Complainant is contesting the bills from March 2009 until the service was terminated (Tr. 20).  The Complainant stated that although she called repeatedly between March 2009 and October 2010 to have the service disconnected, the Respondent refused to terminate the service (Tr. 18, 19, 22). 



The Complainant stated that the Commission and the Respondent gave her payment arrangements instead of letting her disconnect the service at the Germantown Avenue property.  When the service was disconnected the outstanding balances were transferred into the Complainant’s account at 1319 Wakeling Street, Philadelphia, PA (Tr. 20).



The Respondent’s witness, Ms. McCollum, testified that the Respondent discontinues the customer’s service when it receives a request for discontinuance (Tr. 53).  The physical shut-off may be delayed, especially, if the Respondent cannot gain access to terminate the service (Tr. 53).  



Ms. McCollum testified that the Respondent did not have a discontinuance request from the Complainant prior to December 2009 (Tr. 28).  The Respondent presented evidence to show that the accounts for the 1st and 3rd floors were cancelled in accordance with the Complainant’s request in January 2010 (Tr. 28; PECO Ex. 1, 3).  After an applicant applied for service for the 2nd floor in September 2009, the Respondent cancelled the Complainant’s account for electric service for the 2nd floor in October 2009 (Tr. 31; PECO Ex. 2).



It is undisputed that the balances from the accounts for the Germantown Avenue property were transferred into the Complainant’s residential account (Tr. 20, 27, 28, 31, 32, 36, 37; PECO Exs. 1, 2, 3, 4).



Although the Complainant said that she requested discontinuance until October 2010, the record demonstrates that the account for the 1st floor was discontinued in January 2010, the 2nd floor in October 2009 and the 3rd floor in January 2010.  Although the Complainant said she was not disputing the bills rendered from December 2009 through March 2010, no payments were made on the accounts until June 2009. 


A review of the bills reveals that after March 2009 the majority of the bills were based on kilowatt usage that exceeded 800 kilowatts a month.  No explanation was provided to show why the usage was so high in a vacant property.  


The Complainant was unable to refute the Respondent’s evidence that it did not receive a discontinuance request for the 1st and 3rd floors until December 2009 and that it cancelled the Complainant’s account for the 2nd floor after it received an application for service in September 2009.  Furthermore, she did not explain why she thought the accounts were not closed until October 2010.


The Complainant failed to sustain her burden of proof.  The Complainant failed to present evidence to support her allegations.



Accordingly, the complaint is dismissed and the Complainant is responsible for paying the outstanding balance.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
That the Complainant failed to sustain her burden of proof. 

ORDER

THEREFORE,



IT IS ORDERED:

1. That the complaint filed by Uzoma Kalu against PECO Energy Company at Docket No. C-2010-2206904 is dismissed in its entirety with prejudice.
2. That the Complainant shall pay the outstanding balance to the Respondent within sixty days of a final Commission Order in this matter.


3.
That the record in this case is marked closed.

Date:
June 28, 2012




__________________________________








Cynthia Williams Fordham








Administrative Law Judge
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