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INTRODUCTION



The customer filed this complaint alleging the $400 fee that the utility wishes to charge her for converting her aerial electric service to underground electric service is unreasonable and improper.  This decision denies the complaint because the customer failed to present sufficient evidence to support her claim that the $400 fee is unreasonable or improper.  To the contrary, the $400 fee is reasonable and proper because the Respondent’s tariff authorizes it to charge the customer for converting her aerial electric service to underground electric service.    
HISTORY OF THE PROCEEDING

On April 21, 2012, Pamela Burhns (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  This is a timely appeal from a Commission Bureau of Consumer Services (BCS) decision at BCS No. 2919603 issued on March 14, 2012.  The complaint alleges that the Complainant requested the Respondent provide her with underground electric service to her residence at 533 Sackettsford Road, Ivyland, Bucks County.  According to the complaint, the 
Respondent is requiring that the Complainant pay the cost of providing the requested underground service.  The complaint requests that the Commission direct the Respondent to install the underground electric service at no cost to the Complainant.
On May 9, 2012, the Respondent filed an answer in response to the complaint.  The answer admits that the Respondent provides electric service to the Complainant at the address stated in the complaint.  The answer admits that the Complainant requested that the Respondent provide her with underground electric service.  The answer further states that the Respondent provided a construction agreement to the Complainant for installation of underground electric service.  The construction agreement stated that Respondent required a $400.00 fee to convert the Complainant’s electric service from aerial to underground.

The answer states that the Respondent has complied with its tariff and that its tariff authorizes the Respondent to charge a fee for conversion of the Complainant’s electric service from aerial to underground.  The answer further alleges that the BCS decision at BCS No. 2919603 dismissed the Complainant’s informal complaint because the $400.00 charge was in accordance with the Respondent’s tariff and 52 Pa. Code § 57.27 which permits the  Respondent to charge a fee for conversion from aerial to underground electric service.  The answer requests that the Commission dismiss the complaint.


By notice dated May 18, 2012, the Commission scheduled a telephonic hearing for this matter on June 21, 2012 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on May 22, 2012, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.



I conducted the initial telephonic hearing as scheduled on June 21, 2012, at 10:00 a.m.  The Complainant appeared pro se and testified.  Shawane Lee, Esquire represented the Respondent which presented one witness and sponsored eight exhibits that I admitted into the record.  The initial hearing resulted in a transcript of 55 pages.  The record closed on July 3, 2012, the date the transcript was filed with the Secretary’s Bureau.  For the reasons set forth below, I will deny the complaint.
FINDINGS OF FACT

1. The Complainant is Pamela Burhns.  N.T. 6. 
2. The Respondent is PECO Energy Company.  N.T. 10. 
3. The Complainant currently resides at 533 Sackettsford Road, Ivyland, Bucks County.  N.T. 6-7.


4.
The Complainant has lived at the residence for approximately twelve years.  N.T. 7.  



5.
The Complainant is constructing two additions to the house at 533 Sackettsford Road.  N.T. 8, 16, 21.   



6.
The construction of the additions began in 2006 and is not yet complete.  N.T. 16.  



7.
The Sackettsford Road property currently has aerial electric service that goes from the house to a utility pole located at the edge of the road, a distance of twenty-five feet.  N.T. 8-9.  



8.
The aerial electric line crosses over the Complainant’s driveway.  N.T. 8.  



9.
There is also a temporary pole that is adjacent to the corner of the Complainant’s house.  N.T. 9, 42.  



10.
The Complainant’s contractors determined that her electric service would need to be upgraded in order to accommodate increased electrical usage.  N.T. 9, 18, 21-22.  



11.
On October 20, 2009, the Complainant initially requested that the Respondent upgrade her aerial service.  N.T. 10-11, 31-32.    



12.
The Respondent sent the Complainant a construction agreement on November 9, 2009 to upgrade her aerial electric service due to increased power requirements.  N.T. 10-11, 24, 31-32, PECO Ex. 1.  


13.
The agreement did not require a fee for the work because the scope of work was minor and did not require much time to perform.  N.T. 32-33.  



14.
The Complainant executed the agreement to upgrade the service.  N.T. 10, 32, PECO Ex. 1.   


15.
Subsequently, the Complainant decided, due to safety and aesthetic concerns that she wanted the electric service converted from aerial to underground.  N.T. 11, 17, 22.  



16.
The Complainant telephoned the Respondent on December 8, 2009, and informed the Respondent’s employee that she wanted to covert her electric service from aerial to underground.  N.T. 11-12, 17, 36. 



17.
On March 9, 2010, after receiving an underwriter’s certificate, the Respondent’s service technicians came to the Complainant’s residence and upgraded the Complainant’s aerial service.  N.T. 12, 19, 23-24, 33, 38.  



18.
The underwriter’s certificate indicated that the customer had completed the steps necessary for the upgrade.  N.T. 38.  



19.
The Complainant was not at home when the technicians arrived.  N.T. 12.



20.
The technicians upgraded the transformer that serves the Complainant’s house and increased the size of the wire serving the house.  N.T. 33.  



21.
The technicians were not aware that the Complainant had telephoned the Respondent requesting conversion of her electric service from aerial to underground.   N.T. 12, 38. 


22.
Due to delays and other issues involving the construction of the Complainant’s additions, the Respondent did not send a construction agreement for underground service until December 8, 2010.  N.T. 12-13, 17-18, 27-29, 37, PECO Ex. 2.  


23.
The Respondent prepared a sketch plan for the conversion.  N.T. 30, PECO Ex. 3. 



24.
The Complainant executed the agreement to convert the service and paid the $400.00 fee required by the agreement on November 9, 2011.  N.T. 14, 24, 38-39.  



25.
The Complainant subsequently stopped payment on the check and informed the Respondent.  N.T. 25.  



26.
Several of the Respondent’s employees contacted the Complainant and explained the reason for the fee to her.  N.T. 39-40.



27.
The Complainant subsequently filed in informal complaint with BCS.  N.T. 20-21, PECO Ex. 4.     



28.
After the Complainant filed the informal complaint with BCS, the Respondent’s employee visited the Complainant’s home to determine if there was any justifiable reason for waiving the $400 fee.  N.T. 42.



29.
BCS issued a decision dismissing the Complainant’s complaint on March 14, 2012.  N.T. 42, PECO Ex. 4.

DISCUSSION



The Complainant has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976).  The Complainant must establish her case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet her burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  In this case, the Complainant contends that the Respondent is unreasonably attempting to charge her a fee to convert her electric service from aerial to underground.  The Complainant contends that the Respondent is responsible for the conversion and should not charge her a fee for the conversion.



In support of her contentions, the Complainant testified that she currently resides at 533 Sackettsford Road, Ivyland, Bucks County.  N.T. 6-7.  The Complainant has lived at the residence for approximately twelve years.  N.T. 7.  The Complainant is constructing two additions to the house at 533 Sackettsford Road.  N.T. 8, 16, 21.  The construction of the additions began in 2006 and is not yet complete.  N.T. 16.  The Sackettsford Road property currently has aerial electric service that goes from the house to a utility pole located at the edge of the road, a distance of twenty-five feet.  N.T. 8-9.  This aerial electric line crosses over the Complainant’s driveway.  N.T. 8.  There is also a temporary pole that is adjacent to the corner of the Complainant’s house.  N.T. 9.    


The Complainant stated that, during the time that the additions were being constructed, her contractors determined that her electric service would need to be upgraded in order to accommodate increased electrical usage.  N.T. 9, 18, 21-22.  The Complainant contacted the Respondent requesting that her aerial service be upgraded.  The Respondent sent the Complainant a construction agreement in November 2009 to upgrade her aerial electric service.  N.T. 10-11, 24, PECO Ex. 1.  The Complainant executed the agreement to upgrade the service and returned it to the Respondent.  N.T. 10.    



Subsequent to returning this agreement to the Respondent, the Complainant decided, due to safety and aesthetic concerns that she wanted her electric service converted from aerial to underground.  N.T. 11, 17, 22.  She telephoned the Respondent in December 2009 and informed the Respondent’s employee that she wanted to convert her electric service from aerial to underground.  N.T. 11-12, 17.   



After the Complainant’s telephone call, the Respondent’s service technicians came to the Complainant’s residence and upgraded the Complainant’s aerial service.  N.T. 12, 19, 23-24.  The Complainant was not at home when the technicians arrived.  N.T. 12.  Apparently, the technicians were not aware that the Complainant had telephoned the Respondent requesting conversion of her electric service from aerial to underground.   N.T. 12. 



The Respondent sent the Complainant a construction agreement in December 2010 to convert her aerial electric service to underground electric service.  N.T. 12-13, 17-18, PECO Ex. 2.  The Complainant executed the agreement to convert the service and returned the agreement with a check for $400.00, the fee required by the agreement.  N.T. 14, 24.  The Complainant subsequently stopped payment on the check and informed the Respondent.  N.T. 25.  The Complainant subsequently filed in informal complaint with BCS.  N.T. 20-21, PECO Ex. 4.     



The Complainant argues that she should not be responsible for the amount set forth in the construction agreement.  The Complainant contends that the Respondent should provide the conversion at no cost to her.  N.T. 25-26.  According to the Complainant, the Respondent will benefit from her increased electric usage.  N.T. 25-26.


In response, the Respondent presented the testimony of Mr. Kelbaugh, a manager of new business services for Bucks and Montgomery Counties.  N.T. 27.  Mr. Kelbaugh stated that the Complainant initially requested an upgrade of her aerial service on October 20, 2009.  N.T. 31-32.  The Complainant requested that her service be upgraded because of increased power requirements.  N.T. 32. 



The Respondent sent the Complainant a construction agreement for upgrading her electric service.  N.T. 32, PECO Ex. 1.  The agreement did not require a fee for the work because the scope of work was minor.  N.T. 32-33.  The work required to upgrade electric service does not usually take much time.  N.T. 33.


After the Complainant executed the construction agreement and the Respondent received an underwriter’s certificate, the Respondent sent service technicians to the Complainant’s house on March 9, 2010.  N.T. 33, 38.  The underwriter’s certificate indicated that the customer had completed the steps necessary for the upgrade.  N.T. 38.  The technicians upgraded the transformer that serves the Complainant’s house and increased the size of the wire serving the house.  N.T. 33.  Since the Complainant had not made payment for the conversion from aerial to underground, that work had not been scheduled and the technicians were not aware of the request.  N.T. 38.


According to Mr. Kelbaugh, on December 8, 2009, the Complainant contacted the Respondent and stated that she wanted to convert her aerial connection to an underground connection.  N.T. 36.  At the request of the Complainant, Mr. Kelbaugh’s department prepared the construction agreement for converting the Complainant’s service from aerial to underground.  N.T. 27-29.  Mr. Kelbaugh testified that in addition to the construction agreement, his department prepared a sketch plan for the conversion.  N.T. 30, PECO Ex. 3.  Due to delays and other issues involving the construction of the Complainant’s additions, the Respondent did not send a construction agreement for underground service until December 8, 2010.  N.T. 37.  



Mr. Kelbaugh explained that the scope of work is much broader for converting a customer’s aerial service to underground service than the scope of work for upgrading existing aerial service.  N.T. 36.  The Respondent must install and protect an electric cable on a pole provided by the customer.  N.T. 36.  In addition, the Respondent needs to install terminators on an underground cable and connect the underground cable to aerial wires.  The Respondent also must remove the existing service.  N.T. 36.  The Respondent charges a fee of $400 for converting aerial service to underground service.  N.T. 36.  



Mr. Kelbaugh testified that the Complainant did not submit a payment for the aerial to underground conversion until November 9, 2011.  N.T. 38-39.  Within a few days of sending the payment, the Complainant stopped payment on the check.  N.T. 39.  


Subsequently, several of the Respondent’s employees contacted the Complainant and explained the reason for the fee to her.  N.T. 39-40.  The Respondent’s employees explained that since the Complainant had adequate aerial service, the costs for installing underground service were discretionary.  N.T. 40-41.  The Respondent’s employees informed the Complainant that its tariffs provided that the cost of the work should be borne by the Complainant so that other customers would not have to pay for the cost of discretionary work.  N.T. 40-41.      


The Complainant understood the reasoning but refused to pay the fee.  N.T. 40.  The Complainant stated to the Respondent’s employees that the Respondent, as a public service, should perform the work at no cost to her.  N.T. 41.  



After the Complainant filed the informal complaint with BCS, Mr. Kelbaugh reviewed all Respondent’s contacts with the Complainant and the documents connected with the requested work.  After reviewing the contacts and documents, Mr. Kelbaugh visited the Complainant’s home to determine if there was any justifiable reason for waiving the $400 fee.  N.T. 42.



When he visited the Complainant’s home, Mr. Kelbaugh saw that there was a customer owned temporary electric panel mounted on plywood in the front yard with a private pole.  N.T. 42.  The Respondent’s service line to the Complainant’s home attaches to the temporary pole.  N.T. 42.  This type of temporary service is not unusual where there is ongoing construction.  N.T. 42.  Mr. Kelbaugh indicated that the temporary service is still in place.  N.T. 42.    


Subsequent to Mr. Kelbaugh’s visit to the Complainant’s home, BCS issued a decision dismissing the Complainant’s complaint on March 14, 2012.  N.T. 42, PECO Ex. 4.



Mr. Kelbaugh pointed out that the Respondent’s tariff, at section 6.2, provides that the Respondent may charge the customer for alterations or changes to the service supply.  N.T. 43, PECO Ex. 8.  Because the Complainant has adequate aerial service and the requested change to underground service is at her discretion, the Respondent contends that this tariff provision applies and the Complainant should pay for the conversion from aerial to underground.  N.T. 43-44.



Mr. Kelbaugh also stated that the Respondent’s tariff at section 10.7 regarding pole removal and relocation also applies to conversion of the Complainant’s service from aerial to underground.  N.T. 44, PECO Ex. 5.  In addition, the Commission regulation at 52 Pa. Code § 57.27, governing pole removal or relocation charge, authorizes the Respondent to charge the Complainant for converting her aerial service to underground service.  N.T. 44, PECO Ex. 6.         

Mr. Kelbaugh explained that the Respondent has a standard fee of $400 for converting aerial service to underground service.  Mr. Kelbaugh provided an estimate of the actual costs that the Respondent would incur in converting the Complainant’s aerial service to underground service.  N.T. 45, PECO Ex. 7.  This estimate indicated that the estimated cost for performing the work at the Complainant’s home would be $476.80.  N.T. 45-46, PECO Ex. 7.  The estimated costs include the cost of two linemen, materials, and traffic control.  N.T. 46-47, PECO Ex. 7.  


As outline above, the Complainant argues that she should not be responsible for the costs of converting her aerial service to underground service because she will be using additional electricity which will increase the Respondent’s revenue and benefit the Respondent.  The Respondent counters that the Commission’s regulations and its tariff provisions authorize it to charge the Complainant for the work.  I will address the Respondent’s contentions.



Turning first to the regulations cited by the Respondent, the Commission has established regulations at 52 Pa. Code § 57.27 governing pole removal or relocation which state:
§ 57.27. Pole removal or relocation charges.

(a)  Definitions. The following words and terms, when used in this section, have the following meanings unless the context clearly indicates otherwise: 

   Contractor costs—The amount paid by a public utility to a contractor for work performed on a pole removal or relocation. 

   Direct labor costs—The pay and expenses of public utility employes directly attributable to work performed on pole removals or relocations, but does not include construction overheads or payroll taxes, workmen’s compensation expenses or similar expenses. 

   Direct material costs—The purchase price of materials used in performing a pole removal or relocation, but does not include related stores expenses. In computing direct material costs, proper allowance should be made for unused materials, materials recovered from temporary structures, and for discounts allowed and realized in the purchase of materials. 

   Pole removal or relocation—The removal or relocation of distribution line poles and their associated attachments made under the request of a residential property owner who is not entitled to receive condemnation damages to cover the cost of the pole removal or relocation. The term does not include pole repairs or replacements necessitated by the intentional or negligent conduct of a party. 

(b)  Tariff provisions. A public utility shall file as part of its tariff provisions setting forth its method of determining pole removal or relocation charges. 

(c)  Charges. Pole removal or relocation charges shall be limited to the contractor, direct labor and direct material costs associated with the pole removal or relocation less an amount equal to maintenance expenses avoided as a result of the pole removal or relocation

The Respondent contends that this regulation applies to this case.  The provision at 52 Pa. Code § 59.27(b) directs that public utilities, including the Respondent, file a tariff with the Commission setting forth the method of determining pole removal or relocation costs.  The Respondent has complied with this provision by filing tariff provision section 10.7, directing that a residential property owner pay the cost of removing or relocating a utility pole.  PECO Ex. 5.

The Respondent’s reference to this regulation and tariff provision is puzzling. Mr. Kelbaugh did not testify that pole removal or relocation was part of the work required to convert the Complainant’s aerial service to underground service.  In addition, I reviewed the Respondent’s construction agreement, sketch plan and cost estimate and found no reference to pole relocation or removal in any of those documents.  I conclude that 52 Pa. Code § 59.27 and the Respondent’s tariff section 10.7 are inapplicable in this case because there is no indication that the Respondent needs to relocate or remove any utility pole in order to convert the Complainant’s aerial service to underground service. 
The Respondent also contends that its tariff section 6.2, governing service supply alterations, authorizes it to charge the Complainant for converting her aerial service to underground service.  PECO Ex. 8.  Rule 6.2 states that changes related to a service supply line or a meter owned by the Respondent for the accommodation of the customer shall be at the expense of the customer.  PECO Ex.8.
It is clear that this provision applies to the conversion of the Complainant’s aerial service to underground service.  Mr. Kelbaugh testified that the work at the Complainant’s house would require the Respondent to remove the existing service supply line and install a new line.  N.T. 36.  In addition, the Respondent’s construction agreement and sketch plan both indicate that the Complainant’s existing line will be removed and a new line installed.  PECO Ex. 2, 3.  The construction agreement also provides that the Complainant’s existing meter will be replaced.  PECO Ex. 2.    



The Respondent contends it is charging the Complainant for altering her service supply line pursuant to its tariff section 6.2.  The Respondent argues that because it has complied with its tariff provision, governing the terms and conditions under which it may alter a service supply line, it has complied with the Public Utility Code and Commission regulations.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. § 1302; 52 Pa. Code § 53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).



In this case, the Respondent has offered to convert the Complainant’s service from aerial to underground at the expense of the customer consistent with its tariff.  The Respondent has complied with the Public Utility Code and Commission regulations in this case because it has complied with its tariff in charging the Complainant for the conversion.  


Based on the evidence produced, I conclude that the Complainant has failed to prove by a preponderance of the evidence that the Respondent improperly or unreasonably attempted to charge her a fee to convert her electric service from aerial to underground.  The Complainant has also failed to prove by a preponderance of the evidence that the Respondent violated the Public Utility Code or Commission regulations by requiring that the Complainant pay the conversion cost.  Since the Complainant has failed to establish the allegations set forth in her complaint, I will deny the complaint and enter the following order. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S. § 701.



2.
Pursuant to 66 Pa. C.S. §§ 332(a), the burden of proof in this proceeding is on the Complainant.



3.
The Complainant has not met her burden of proving that she is entitled to relief.  66 Pa. C.S. §§ 332(a).



4.
Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).

ORDER



THEREFORE, 


IT IS ORDERED:



1.
That the complaint of Pamela Burhns against PECO Energy Company at Docket No. F-2012-2300671 is denied.

2.
That the docket at Docket No. F-2012-2300671 is marked closed.

Dated:
July 9, 2012

















David A. Salapa







Administrative Law Judge
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