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HISTORY OF THE PROCEEDING


On June 24, 2011, Edwin Schumacher (Complainant or “the Schumachers”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against PPL Electric Utilities Corporation (PPL or “the Company”), at Docket Number F-2011-2251802.  The Complaint is a timely appeal of a decision of the Commission’s Bureau of Consumer Services, case number 2831692.  In his formal Complaint, Mr. Schumacher stated that there were extremely high charges on his January, February and March, 2011 electric bills.  Mr. Schumacher stated that they have owned the house for ten years and have never experienced these types of bills.  Mr. Schumacher further stated that he and his wife were in Florida most of the time the high charges accrued and that the house was “closed.”  Mr. Schumacher asked that he be found not responsible for these bills or be given answers to his questions as to why the bills were so high.

On August 4, 2011, PPL filed an Answer to Mr. Schumacher’s Complaint.  In its Answer, PPL denied that it improperly billed Mr. Schumacher and stated that the Company had reviewed Mr. Schumacher’s daily and hourly electric usage to confirm the charges.  PPL further stated that it advised Mr. Schumacher that the usage was likely heat related and that he should contact his contractor who closed the home to see if something was done differently than prior years when the home was closed.  PPL concluded its Answer by requesting that the Commission deny Mr. Schumacher’s Complaint.

On March 12, 2012, the Commission issued a Telephonic Hearing Notice scheduling an Initial Telephonic Hearing for Friday, April 6, 2012 at 10:00 a.m. and assigning me as the Presiding Officer.  On March 13, 2012, a Prehearing Order was issued establishing the procedural issues pertaining to the hearing.  In particular, the Prehearing Order noted that the proceeding will be conducted in accordance with the Commission’s Rules of Practice and Procedure.  

Each party subsequently requested one extension of the hearing date.  The hearing was convened on May 11, 2012.  Mr. Schumacher appeared pro se with his wife.  Mrs. Schumacher provided oral testimony on behalf of Mr. Schumacher and presented no exhibits.  Ms. Kimberly Krupka, Esquire appeared on behalf of PPL and presented two witnesses.  PPL’s witnesses sponsored four exhibits that were admitted into the record.  

The record in this case consists of the hearing transcript of forty-nine (49) pages.  The record closed in this proceeding when the transcript was filed with the Commission on June 5, 2012.  This matter is now ready for disposition.  For the reasons discussed further below, Mr. Schumacher’s Complaint will be dismissed.

FINDINGS OF FACT

1. The Complainant in this case is Edwin Schumacher.

2. The Respondent in this case is PPL Electric Utilities Corporation.

3. The Service Address is 326 Forest Drive, Lords Valley, Pennsylvania.
4. The Schumachers’ home at the Service Address is a home they only use in the summer.  Tr. 10.
5. For the past five years, the Schumachers have spent time in the winter in Florida.  Tr. 10.

6. In 2009, the Schumachers were in Florida in February and March.  Tr. 11.

7. In 2010, the Schumachers were in Florida in February and March.  Tr. 12.

8. In 2010, the Schumachers were billed for zero kwh for January, February and March.  Tr. 13.

9. In 2011, the Schumachers were in Florida in February and March and are contesting charges for January, February and March.  Tr. 14.

10. In 2012, the Schumachers were in Florida in February and March and were billed for zero kwh.  Tr. 13-14.

11. When the Schumachers spend time in Florida, they hire a company called Homers that closes their home, winterizes it and then opens the house prior to their return.  Tr. 7, 14.
12. The Schumachers hired an electrician to inspect the house after they returned from Florida in 2011 and the electrician could not find anything wrong.  Tr. 9.

13. The Schumachers’ home at the Service Address is approximately 1,200 square feet.  Tr. 15.
14. No one ever lived in the Schumachers’ home when they were not there.  Tr. 17.

15. Nancy Lance has been employed by PPL for thirteen (13) years as a customer service representative.  Tr. 19.

16. Ms. Lance handles inbound customer phone calls and complaints and attempts to resolve them.  Tr. 19-20.
17. PPL Exhibit Number 1 is an activity statement detailing the Schumachers’ account, including all payments, charges and usage on the account.  PPL Exh. No. 1; Tr. 20.

18. In both February and March 2009, the Schumachers received bills for zero usage.  Tr. 21.

19. In 2009, Mr. Schumacher contacted PPL to ensure that the zero readings for February and March, 2009 were correct and was told they were.  Tr. 21.

20. PPL Exhibit Number 2 is a list of contacts or transactions that document when a call is placed to or received from a customer on a particular account.  PPL Exh. No. 2; Tr. 22.

21. PPL Exhibit Number 2 shows that Mr. Schumacher was advised that his meter showed no usage after January 8, 2009; as a result, a new meter was installed on March 4, 2009.  PPL Exh. No. 2; Tr. 23.

22. The meter installed on March 4, 2009 recorded zero usage until March 26, 2009 at which time usage started registering.  Tr. 24.  
23. Usage for January, February and March of 2010 was zero for all three months.  PPL Exh. No. 1; Tr. 25.

24. In December, 2010, 3,944 kwh of usage was recorded.  Tr. 26.

25. In January, 2011, 2,982 kwh of usage was recorded.  Tr. 25.

26. In February, 2011, 2,524 kwh of usage was recorded.  Tr. 26.

27. In March, 2011, 1,286 kwh of usage was recorded.  Tr. 26.

28. The second meter at the home was changed on December 21, 2011.  Tr. 26.
29. PPL Exhibit Number 5 is a print out of the test that shows that the second meter was 99.89 percent accurate.  Tr. 27.
30. In January, 2012, zero usage was recorded.  Tr. 28.

31. In March, 2012, zero usage was recorded.  Tr. 28.

32. When a main breaker to a home is turned off, the usage for that home would be zero.  Tr. 32.

33. Winterization is different than turning off the breaker.  Tr. 33, 42.
34. Joyce Clement has been employed by PPL for twenty-five (25) years as a customer contact representative.  Tr. 33-34.

35. Customer contact representatives meet customers in the field for high bill disputes.  Tr. 34.

36. PPL Exhibit Number 6 includes customer information, billing history, meter number, location of the account and contact information.  Tr. 34-35.

37. Ms. Clement met with the Schumachers at their home on April 16, 2011 and April 18, 2011.  Tr. 35.

38. On April 18, 2011, Ms. Clement tested the meter with mobile equipment that she uses.  Tr. 36.

39. The meter tested at 100.05 percent accurate.  Tr. 36.

40. Ms. Clement has never seen a meter stop working and then start working on its own again.  Tr. 37.

41. The Schumachers use base board heating at the Service Address.  Tr. 37.

42. Ms. Clement’s investigation revealed zero usage in the winter months in 2010 but significant usage in the winter months in 2011.  Tr. 37-38.

43. The daily readings at the Schumacher home in 2011 decreased as the temperature increased.  Tr. 38-40.

44. Based on her visits to the Service Address, the meter test and the daily reads compared to temperature, Ms. Clement concluded that the usage at the Service Address in the winter months of 2011 appeared to be heat related because the usage increased when the temperature decreased and usage decreased when the temperature increased.  Tr. 41.
45. A person who winterizes their home would still be able to turn electric on and utilize heat if the circuit breakers are not turned off.  Tr. 41-42.
DISCUSSION



Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In this proceeding, Mr. Schumacher seeks a finding that he is not responsible for certain bills he believes accrued while his home was “closed” for the winter or, in the alternative, an explanation as to why his bills are so high.  Mr. Schumacher seeks relief from the Commission and, therefore, has the burden of proof in this proceeding.
If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980)(Replogle), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).


In this case, the Schumachers contend that their electric bills for January, February and March of 2011 should have reflected zero usage because they were in Florida during that time and “closed” their home.  By “closing” their home, the Schumachers mean that they “winterized” the home by hiring a contractor to prepare the home for no one living in it during the winter, including turning off the electricity.  The Schumachers, however, have failed to satisfy their burden of proof in this matter and, therefore, their Complaint must be dismissed.


Mrs. Schumacher testified that she and her husband hire a contractor called Homers “who closes our house and winterizes it every year and they also open the house.”  Tr. 7. When asked during cross-examination by PPL counsel for information regarding the winterization of the home in 2011, Mrs. Schumacher did not have any verification of what specifically was done to the home:
Q.
Now, do you have the dates or records of when you had the home winterized in 2011?

A.
I could get that, but I don’t have it in front of me.
Q.
And –

A.
Usually – can I go with what we usually do?

Q.
Well, I’m asking very specifically, ma’am because –

A.
I can’t give you a specific answer on that, but I can tell you what we normally do, and Homers comes in and we get them a week in advance so we can set up the time with Hemlock to have the water turned off at the street, to winterize the entire house, and I can’t give you an exact date.  I could get the information from them.

Tr. 14-15.  Proof that the home was properly closed, or winterized, as it had been the other years where zero usage was recorded, is an essential part of demonstrating that the usage charges for January, February and March of 2011 were the result of any violation by PPL of the Public Utility Code, any Commission Order or regulation or any Commission-approved tariff.  A complainant contesting three months of charges from a utility company should have documentation or evidence in support of their claim to show that the method of winterization for these three months was not the source of the problem.


In contrast, in response to the Schumachers’ Complaint, PPL provided substantial evidence demonstrating that it has acted consistently with the Public Utility Code and all Commission regulations and Orders in the provision of service to the Schumachers.  To begin, PPL provided extensive detail through its witness Ms. Lance regarding the payments and charges on the Schumachers’ account in PPL Exhibit Number 1.  As such, PPL detailed the usage incurred and the amounts billed for the winter months of 2009, 2010, 2011 and 2012.  PPL Exh. No. 1; Tr. 20-21, 28.  


Ms. Lance provided detail regarding contacts between the Company and the Schumachers pertaining to their account.  PPL Exh. No. 2; Tr. 21-23.  This included contacts from Mr. Schumacher to PPL questioning whether they should be charged for zero usage when they winterized their home in 2009.  Tr. 22-23.  This inquiry resulted in an investigation by PPL for a possible stopped meter and replacing the meter.  Tr. 23.  That investigation revealed that the zero usage was appropriate and no rebilling was necessary.  Tr. 24.  During the hearing, Ms. Lance compared the months of January, February and March for each of 2009, 2010 and 2011 that were incurred on the new meter.  Tr. 24-26.  



Ms. Lance further testified that the second meter was replaced with a third meter.  Tr. 26-27.  The second meter, which was in use during the time of the contested months, was tested by PPL and found to be 99.89 percent accurate.  Tr. 27.



A second witness for PPL, Ms. Clement, testified regarding her investigation of the Schumacher home.  This included her own test of the meter in place at the time the contested bills accrued and her discovery that the Schumachers’ home utilizes electric baseboard heat as the heating source.  Tr. 36-37.  Ms. Clement also reviewed the Schumachers’ daily usage and the actual hourly load for the contested months and compared them to the prior year.  Tr. 37.  Ms. Clement noted that the electric usage appeared to be heat related as the daily usage reads increased when the temperature decreased and decreased when the temperature increased.  Tr. 38-41.  Ms. Clements testified:

Q.
… Based upon your visits to the property in April 2011, your performance of the meter test and your review of the daily reads imposed upon the temperature, what was your conclusion as to what had happened at this property so that there was usage during a time where Mr. and Mrs. Schumacher believed the home was winterized?

A.
The usage appeared to be heat related.  It was higher when it was colder and much lower when it wasn’t as cold.  They had stated they had the home winterized, did nothing different, but this year, it was showing usage.  I did advise them to talk to the contractors to see if maybe they had left the breakers on this year instead of turning everything off and did show them their actual measured daily usage and how it followed the temperature pattern.
Q.
If a home is winterized, would someone at the home still have the ability to turn electric on, turn lights on, utilize heat?

A.
As long as the circuit breakers are on, yes.

Q.
Is winterization and use of circuit breakers two separate things?

A.
Yes, it is two separate things.

Tr. 41-42 see also, Tr. 32 (PPL witness Lance testified that, in her professional judgment and experience, she believed “the home was winterized differently during [2011] then in other years. The main breaker was not turned off during this period.”).



In total, PPL presented substantial evidence in response to Mrs. Schumacher’s claims.  As noted above, if the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  Replogle, supra.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Id.  In this case, the evidence presented by PPL outweighs the evidence presented by the Schumachers.


As such, I find that usage was incurred during the contested months as a result of improper “winterizing” of the Schumachers’ home and not by any violation of the Public Utility Code, Commission Order or regulation or Commission-approved tariff by PPL.  Mr. Schumacher’s Complaint will be dismissed and the Schumachers will be responsible for the entire outstanding bill.


Mr. Schumacher also stated in his Complaint that “if we have to pay this entire bill, than I would like better answers than ‘meters don’t fix themselves’ and ‘it was a very cold winter’.”  This issue is now moot.  The Schumachers had their opportunity to ask the two PPL employees who served as witnesses in this case any relevant question they may have regarding the service provided to them by the Company, both in discovery prior to the hearing and as cross examination during the hearing.  Tr. 30, 42.  To the extent that the Schumachers have further questions, the time has come and gone for them to ask them in a formal Commission proceeding.



In conclusion, the Schumachers failed to provide substantial record evidence to demonstrate that PPL violated any provision of the Public Utility Code, Commission Order or regulation, or Commission-approved tariff in its provision of service to the Schumachers.  The Schumachers’ Complaint will, therefore, be dismissed.

CONCLUSIONS OF LAW

1. Section 332(a) of the Public Utility Code provides that the party seeking relief from the Commission has the burden of proof.  66 Pa. C.S. § 332(a).  

2. "Burden of proof" means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).
3. If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, the complainant will prevail.  If the utility rebuts the complainant's evidence, the burden of going forward with the evidence shifts back to the complainant, who must rebut the utility's evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4. The decision of the Commission must be supported by substantial evidence.  2 Pa. C.S. § 704.  
5. "Substantial evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Cmwlth Ct. 23, 480 A.2d 382 (1984).
6. Mr. Schumacher’s Complaint should be dismissed with prejudice.
ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Edwin Schumacher against PPL Electric Utilities Corporation Docket Number F-2011-2251802 is dismissed.
2. That this matter be marked closed.
Date:
July 9, 2012
______________________________



Joel H. Cheskis


Administrative Law Judge
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