BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Judith Jones						:
							:
	v.						:			F-2011-2262603
						:
Philadelphia Gas Works				:
[bookmark: _GoBack]


INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On September 6, 2011, Judith Jones (Complainant) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (PGW or Respondent) alleging that the Complainant did not receive a 72 hour notice before her natural gas service was shut off on July 12, 2011, but that she needs natural gas service for her family.  Complainant asked for a payment arrangement.[footnoteRef:1]   [1:  	The formal Complaint is a timely appeal from a decision by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2857487.  ] 


		On September 15, 2011, the Secretary of the Commission served a copy of the Complaint on PGW.

		On October 5, 2011, PGW filed an Answer in which PGW admitted that it terminated natural gas service to the Complainant on July 12, 2011, but denied failing to provide a shut off notice to the Complainant.  PGW denied that the Complainant was entitled to a payment arrangement as the Complainant had accrued a total of $4,786.26 in arrearages and had defaulted on multiple payment arrangements.  

		On January 13, 2012, the parties were advised by the Office of Administrative Law Judge (OALJ) that a telephonic hearing had been scheduled for April 3, 2012, with Special Agent Tiffany A. Hunt presiding, originating from the Commission’s offices in Harrisburg, Pennsylvania.

		On January 26, 2012, the OALJ issued a Judge Change Notice re-assigning this case to me.  

		On March 1, 2012, I issued a prehearing Order in this case setting forth the usual instructions to the parties including the requirements of attendance at hearings, the fact that the burden of proof is on the Complainant, and the procedure for requesting continuances.

		I received no indication that either the Hearing notice or the Prehearing Order had been returned by the United States Postal Service.

		On March 27, 2012, I received PGW’s proposed hearing exhibits.  No prehearing exhibits were served by the Complainant

		On April 3, 2012, the hearing in this case convened in Hearing Room 2 of the Commission’s Harrisburg Office.  The Complainant did not appear, and despite efforts at the time of the hearing to contact the Complainant by telephone at the contact number available for her, the Complainant did not answer.  PGW was represented by counsel, Gregory J. Stunder, Esquire.  PGW presented the testimony of one witness, Linda Pereira, a Senior Customer Review Officer employed by PGW.  PGW presented one exhibit that was received into evidence, PGW Exhibit 3 (pages one and two), a shut off notice that was sent to the Complainant on or around May 23, 2011.  At the conclusion of the Respondent’s case, counsel moved to dismiss the Complaint for failure to prosecute.  The record in this case consists of a nineteen page transcript 


of the hearing of April 3, 2012 and PGW Exhibit 3, pages one and two.  The record closed on April 12, 2012 with the receipt of the hearing transcript.  According to the records of the Commission, no further filings have been made by either of the parties in this case.  

FINDINGS OF FACT

		1.	The Complainant is Judith Jones, 404 North 53rd Street, Philadelphia, Pennsylvania.  Complaint at ¶ 1.

		2.	The Respondent is Philadelphia Gas Works, a Commission jurisdictional natural gas distribution company.

		3.	On or around May 23, 2011, PGW issued a shut off notice to the Complainant as the result of Complainant’s past due bill.  PGW Exhibit 3.

		4.	As of the April 3, 2012 hearing in this matter, Complainant owed PGW $4,786.26 for natural gas electric service at her service address.  N.T. at 14.

		5.	The Complainant was afforded notice and an opportunity to be heard in this matter.  The Hearing Notice and Prehearing Order were mailed to the Complainant and were not returned to the Commission by the United States Postal Service.

		6.	The Complainant failed to appear at the hearing of April 3, 2012, or to respond to any of the telephone calls to her initiated by the Presiding Officer on the day of the hearing.

DISCUSSION

		Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are afforded notice and the opportunity to appear and be heard.  Id.  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994).  Mere assertion that the document was not received, without corroboration, is insufficient to overcome the presumption of receipt.  Donegal Mutual Ins. Co. v. Insurance Dept., 719 A.2d 825 (1998); Geise v. Nationwide Life and Annuity Co., 939 A.2d 409 (2007).  The Telephone Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on the Complaint and these documents have not been returned to the Commission by the post office.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  

		In this formal Complaint proceeding, Complainant has disputed financial responsibility for electric service in her name during the period of her incarceration.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  "Burden of proof" means a duty to establish one's case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission. 66 Pa. C.S. § 701.

		In this proceeding, Complainant bears the burden of proving by substantial evidence that she is entitled to relief.  66 Pa. C.S. § 332(a).  

		On the date and time of the hearing, I twice attempted to call the Complainant at her home telephone number, as listed on her Complaint, but both times reached instead a telefax tone.  I next tried to reach the Complainant at her work telephone number.  While a person contacted at Complainant’s work did state that Complainant is employed there and was at work that day, the Complainant could not be located to take my call.
		PGW presented the testimony of one witness, Linda Pereira, a Senior Customer Review Officer employed by PGW.  Ms. Pereira testified that the Complainant had been served with a termination notice by PGW on May 23, 2011.  N.T.  17.  According to Ms. Pereira, the Complainant has had 31 broken payment arrangements with PGW.  N.T. at 14.  At the conclusion of Ms. Pereira’s testimony, counsel for PGW made a Motion to Dismiss the Complaint with prejudice for failure to prosecute, which Motion I took under advisement.

		By failing to appear and present any evidence in support of her Complaint, Complainant has failed to meet her burden.  Thus, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z‑00269892 (Order entered December 26, 1995).  Accordingly, the merits of the Complaint will not be addressed.  Jones v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C‑20054885 (Order entered February 14, 2006); and Mya Lau v. PPL Electric Utilities Corp., Docket No. F-01816882 (Order entered October 19, 2005).

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701.

		2.	The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

		3.	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994), app. denied, 539 Pa. 696, 653 A.2d 1234 (1994).  

		4.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).
		5.	By failing to appear and to present any evidence in support of her Complaint, Complainant has failed to meet her burden.  Thus, the Complaint must be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995).


ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Complaint filed by Judith Jones against the Philadelphia Gas Works at Docket F-2011-2262603 is dismissed with prejudice.

		2.	That this case is marked closed.



Date:	May 15, 2012					___________________________
							Dennis J. Buckley
							Administrative Law Judge
16

6

BEFORE THE


 


PENNSYLVANIA PUBLIC UTILITY COMMISSION


 


 


 


 


Judith Jones


 


 


 


 


 


 


:


 


 


 


 


 


 


 


 


:


 


 


v.


 


 


 


 


 


 


:


 


 


 


F


-


2011


-


22


62603


 


 


 


 


 


 


 


:


 


Philadelphia Gas Works


 


 


 


 


:


 


 


 


 


INITIAL DECISION


 


 


 


Before


 


Dennis J. Buckley


 


Administrative Law Judge


 


 


 


HISTORY OF THE PROCEEDING


 


 


 


 


 


On 


September 6


, 2011, 


Judith Jones


 


(


Complainant) filed a 


formal C


omplaint with 


the Pennsylvania Public Utility Commission (Commission) against 


Philadelphia Gas Works 


(P


GW 


or Respondent) 


alleging


 


that the Complainant 


did not receive a 72 hour notice before her


 


natural gas service was shut off on July 12, 2011, but that she needs natural gas service for her 


family.  Complainant asked for a payment arrangement.


1


  


 


 


 


 


On 


September 15


, 2011, the Secretary of the Commission served a copy of the 


Complaint on P


GW


.


 


 


 


 


On 


October 5


, 2011, P


GW


 


filed 


an Answer


 


in which P


GW admitted that it 


terminated natural gas service to the Complainant on July 12, 2011, but denied failing to provide 


a shut off notice to the Complainant.


  


PGW denied that the Complainant was entitled to a


 


                                        


        


 


1


 


 


The formal Complaint is a timely appeal from a decision by the Commission’s 


Bureau of Consumer 


Services (BCS) at BCS C


ase


 


No. 2


857487


.  


 




BEFORE THE   PENNSYLVANIA PUBLIC UTILITY COMMISSION         Judith Jones             :                 :     v.             :       F - 2011 - 22 62603               :   Philadelphia Gas Works         :         INITIAL DECISION       Before   Dennis J. Buckley   Administrative Law Judge       HISTORY OF THE PROCEEDING           On  September 6 , 2011,  Judith Jones   ( Complainant) filed a  formal C omplaint with  the Pennsylvania Public Utility Commission (Commission) against  Philadelphia Gas Works  (P GW  or Respondent)  alleging   that the Complainant  did not receive a 72 hour notice before her   natural gas service was shut off on July 12, 2011, but that she needs natural gas service for her  family.  Complainant asked for a payment arrangement.

1

           On  September 15 , 2011, the Secretary of the Commission served a copy of the  Complaint on P GW .         On  October 5 , 2011, P GW   filed  an Answer   in which P GW admitted that it  terminated natural gas service to the Complainant on July 12, 2011, but denied failing to provide  a shut off notice to the Complainant.    PGW denied that the Complainant was entitled to a  

                                                

 

1

    The formal Complaint is a timely appeal from a decision by the Commission’s  Bureau of Consumer  Services (BCS) at BCS C ase   No. 2 857487 .    

