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HISTORY OF THE PROCEEDING


The Pennsylvania Public Utility Commission’s Bureau of Transportation and Safety (“Bureau” or “BTS”)
 filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Germantown Cab Co. (“Germantown Cab” or “Respondent”), in August 2010.  It was alleged that Enforcement Officers Freda Culver, Charles Meyers, Ralph Kane, Rufus Miller and Field Supervisor Alex Zinczenko conducted an annual inspection of the Respondent’s vehicles on April 26, and 27, 2010.  The officers inspected forty-nine (49) of the ninety (90) vehicles in Respondent’s fleet.  During the inspection  seventy-three (73) violations were found, including twenty-five (25) mechanical violations, fifteen (15) meter violations, twenty-two (22) passenger violations, and eleven (11) other violations.  The Respondent is charged with violating the following statutes and Commission’s regulations:  52 Pa. Code § 29.314(b)(6) and § 29.316; 52 Pa. Code § 29.402(1) and 67 Pa.C.S. § 175.72(d); 52 Pa. Code §§ 29.318, 29.71(a), 29.403(9), 29.403(4), 29.314(b)(6), 29.314(b)(7), 29.316, and 

29.402(1); 67 Pa.C.S. § 175.65(a); 52 Pa. Code § 29.402(2) and 67 Pa.C.S. § 175.77(f); 52 Pa. Code § 29.402(1) and 67 Pa.C.S. § 175.66(n); and 52 Pa. Code §§ 29.403(7), 29.314(b)(6) and 29.316.  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for all of the violations is nine-thousand, nine-hundred and fifty dollars ($9,950.00).



On August 23, 2010, the Respondent, through its counsel, filed an answer admitting that an inspection occurred but denying the allegations in the complaint.  



By hearing notice dated August 25, 2011, the case was assigned to the undersigned and a hearing was scheduled to be held on Tuesday, October 25, 2011 at 10:00 a.m.  



A Prehearing Order was sent to the parties on October 4, 2011.



An initial hearing in this matter was held on October 25, 2011, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  Heidi Wushinske, Esquire, represented the Bureau of Transportation and Safety.  The Commission presented the testimony of the following:  Enforcement Officers Freda Culver
, Charles Meyers, Ralph Kane, and Field Supervisor Alex Zinczenko.  They sponsored the following exhibits:  Commission Exhibit A - the summary of assignment for the Germantown Cab annual inspection and the Compliance Reports prepared by Enforcement Officer Freda Culver; Commission Exhibit B - Compliance Reports prepared by Enforcement Officer Charles Meyers, Commission Exhibit C - Compliance Reports prepared by Enforcement Officer Ralph Kane; and Commission Exhibit D- Compliance Reports prepared by Field Supervisor Alex Zinczenko.  The Respondent, Germantown Cab Company, was represented by Michael Henry, Esquire.  The Respondent presented the testimony of Rostislav Kamisky, an auto repair shop operator and taxi meter repairman; and Joseph Gabbay, the Respondent’s Vice President and general manager.


During the hearing on October 25, 2011, Michael Henry, Esquire, counsel for the Respondent, questioned the Commission’s jurisdiction to prosecute this case (Tr. 165).  The record contains evidence which shows that both the Commission and the Philadelphia Parking Authority regulate the Respondent because it operates outside of Philadelphia and in part of Philadelphia.  The undersigned ruled that after the transcript was received the Respondent could file a motion and brief concerning jurisdiction and the Commission could file an answer and brief.  Although testimony was taken during the hearing, the decision on the merits would be held in abeyance until the jurisdiction issue was addressed.  This ruling was memoralized in an Order dated November 2, 2011.


The undersigned received the transcript on December 13, 2011.  



In Order #3, the Respondent was directed to file a motion and brief concerning jurisdiction on or before January 10, 2012, and the Commission’s answer and brief was due on or before January 31, 2012.



On January 9, 2012, the Respondent requested a 30 day extension in light of the Commonwealth Court's decision in Sawink, Inc. v. Philadelphia Parking Authority.  Counsel for the Commission did not object.



The request was granted in Order #4.  The briefing schedule was revised.  The Respondent’s motion and brief concerning jurisdiction were due on or before February 9, 2012, and the Commission’s answer and brief were due on or before March 1, 2012.  



On February 8, 2012, counsel for the Commission requested an extension to March 8, 2012, because of a prior commitment between February 16, 2012, and February 27, 2012.



On February 9, 2012, counsel for the Respondent requested a 24 hour extension.



Neither counsel objected to the extensions.  


By Order dated February 9, 2012, the Respondent’s request was granted in part and the Commission’s request was granted.  The Respondent’s motion and brief concerning jurisdiction were due on or before 3:00 p.m. on February 10, 2012, and the Commission’s answer and brief were due on or before March 8, 2012.  



The Respondent filed a Motion for Declaratory Order and Respondent’s Brief in Support of Motion for Declaratory Order on February 10, 2012.  The Commission filed the Commission’s Preliminary Objections to the Motion of Germantown Cab Company and the Commission’s Brief in Support of Its Objections to the Respondent’s Motion to Dismiss on March 7, 2012.


The record consists of the 207 page transcript, four exhibits and the Motion, Objection to the Motion and the briefs filed by the parties.  The record closed on March 21, 2012.
FINDINGS OF FACT
1. The Respondent is Germantown Cab Co.  The Respondent maintains its principal place of business at 800 Chestnut Street, Philadelphia, PA  19107.

2. The Commission issued certificates of public convenience by this Commission on September 5, 1996 for call or demand authority, at Docket No. A-00110733. 

3. On April 26, 27, and 30, 2010, an annual inspection was performed on the Respondent by Enforcement Officers Freda Culver, Ralph Kane, Rufus Miller, Charles Myers, and Field Supervisor Alexander Zinczenko, all duly authorized officers of the Commission (Tr. 8-10; Commission Exs. A, B, C, D).  
4. The Respondent had two to three days advance notice of the inspections (Tr. 10).

5. The Respondent has authority to operate in Montgomery County, Norristown, Conshohocken, Plymouth Meeting, parts of Blue Bell, Woodhaven, as well as a small portion of Philadelphia in the northwest section of the city, including Germantown, Chestnut Hill, and Roxborough (Tr. 149, 150).

6. None of the Respondent’s vehicles have medallions (Tr. 150).

7. The Respondent has an open-ended license that allows it to operate as many vehicles as it needs to.  Usually the Respondent operates over one hundred twenty (120) vehicles but the number fluctuates (Tr. 151),
8. At the time of the inspection there were ninety (90) vehicles in Respondent’s fleet and the Enforcement Officers inspected (49) of them (Tr. 2-5; Commission Exs. A, B, C, D).  
9. During the inspection seventy-three (73) violations were found, including twenty-five (25) mechanical violations, fifteen (15) meter violations, twenty-two (22) passenger violations, and eleven (11) other violations (Tr. 9).
10. Fifteen of the seventy-three (73) violations were corrected at the time of the inspection (Tr. 9, 14-16).

11. On April 26, 2010, at approximately 9:45 a.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Kane inspected the Respondent’s 2004 Ford taxi, bearing Pennsylvania License No. TX43447, Vehicle Identification No. 2FAHP71W44X173849.  (Commission Ex. C).
12. Enforcement Officer Kane found the following violations:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

b. Fuel tank filler cap missing.
13. On April 26, 2010, at approximately 10:06 a.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX43541, Vehicle Identification No. 2FAHP71W13X178764, for inspection.  (Tr. 85; Commission Ex. D).
14. Field Supervisor Zinczenko found the following violation:

a. Taxicab complaint decal missing.

15. On April 26, 2010, at approximately 10:30 a.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Kane inspected the Respondent’s 2002 Ford taxi, bearing Pennsylvania License No. TX46732, Vehicle Identification No. 2FAFP71WX2X125244, for inspection.  (Tr. 50; Commission Ex. C).
16. Enforcement Officer Kane found the following violations:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

b. Failure to have required certificate of public convenience markings on each side of the vehicle.

17. On April 26, 2010, at approximately 10:40 a.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX43541, Vehicle Identification No. 2FAHP71W13X178764.  (Commission Ex. D).
18. Field Supervisor Zinczenko found the following violations:

a. Rear passenger seat unsecured.

b. Trunk compartment unclean and unsuitable for carrying passengers’ luggage.
19. On April 26, 2010, at approximately 11:05 a.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Culver inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX43620, Vehicle Identification No. 2FAFP71W93X123941.  (Tr. 10-12; Commission Ex. A).
20. Enforcement Officer Culver found the following violations:

a. Meter not properly calibrated for second rate.

b. Cord exposed in left front tire.

21. On April 26, 2010, at approximately 11:07 a.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX44002, Vehicle Identification No. 2FAFP71W83X178963, for inspection.  (Tr. 88; Commission Ex. D).
22. Field Supervisor Zinczenko found the following violation:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

23. On April 26, 2010, at approximately 11:10 a.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Kane inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX45066, Vehicle Identification No. 2FAHP71W73X148197.  (Tr. 54, 55; Commission Ex. C).
24. Enforcement Officer Kane found the following violation:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

25. On April 26, 2010, at approximately 11:30 a.m., at 5000 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Culver inspected the Respondent’s 2002 Ford taxi, bearing Pennsylvania License No. TX43425, Vehicle Identification No. 2FAFP71W72X112757.  (Tr. 12; Commission Ex. A).
26. Enforcement Officer Culver found the following violation:

a. Inoperable left rear door.

27. On April 26, 2010, at approximately 11:30 a.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Kane inspected the Respondent’s 2002 Ford taxi, bearing Pennsylvania License No. TX42433, Vehicle Identification No. 2FAFP71W92X131035.  (Tr. 53; Commission Ex. C).
28. Enforcement Officer Kane found the following violation:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

29. On April 26, 2010, at approximately 11:31 a.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2004 Ford taxi, bearing Pennsylvania License No. TX44000, Vehicle Identification No. 2FAHP71WX4X161446.  

30. Field Supervisor Zinczenko found the following violation:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

31. On April 26, 2010, at approximately 12:30 p.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Kane inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX43441, Vehicle Identification No. 2FAFP71W23X112862.  (Tr. 52; Commission Ex. C).
32. Enforcement Officer Kane found the following violation:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

33. On April 26, 2010, at approximately 12:48 p.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2006 Ford taxi, bearing Pennsylvania License No. TX44470, Vehicle Identification No. 2FAHP71W56X113730.  (Tr. 86; Commission Ex. D)
34. Field Supervisor Zinczenko found the following violation:

a. Battery securing device missing or defective.

35. On April 26, 2010, at approximately 1:06 p.m., at 5000 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Culver inspected the Respondent’s 2002 Ford taxi, bearing Pennsylvania License No. TX43188, Vehicle Identification No. 2FAFP71W52X125247.  (Tr. 12, 13; Commission Ex. A).
36. Enforcement Officer Culver found the following violation:  
a. Meter not properly calibrated for second rate.

37. On April 26, 2010, at approximately 1:10 p.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Miller inspected the Respondent’s 2004 Ford taxi, bearing Pennsylvania License No. TX43547, Vehicle Identification No. 2FAFP71W04X107998.  

38. Enforcement Officer Miller found the following violation:  
a. Missing wheel cover.

39. On April 26, 2010, at approximately 1:17 p.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Miller inspected the Respondent’s 2004 Ford taxi, bearing Pennsylvania License No. TX47079, Vehicle Identification No. 2FAFP71W24X133552.  

40. Enforcement Officer Miller found the following violation:  
a. Taxicab complaint decal missing.

41. On April 26, 2010, at approximately 1:30 p.m., at 5300 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Miller inspected the Respondent’s 2004 Ford taxi, bearing Pennsylvania License No. TX41941, Vehicle Identification No. 2FAHP71W63X194359.  
42. Enforcement Officer Miller found the following violation:

a. Missing wheel cover.

43. On April 26, 2010, at approximately 1:39 p.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected a certain 2004 Ford taxi, bearing Pennsylvania License No. TX42099, Vehicle Identification No. 2FAHP71WX4X179316.  (Tr. 87; Commission Ex. D)
44. Field Supervisor Zinczenko found the following violations:  
a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

b. Taxicab complaint decal missing.

45. On April 27, 2010, at approximately 9:23 a.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2002 Ford taxi, bearing Pennsylvania License No. TX45544, Vehicle Identification No. 2FAHP71W42X130939.  (Commission Ex. D).
46. Field Supervisor Zinczenko found the following violations:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

b. Battery securing device missing or defective.

47. On April 27, 2010, at approximately 9:30 a.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Myers inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX43542, Vehicle Identification No. 2FAFP71W63X216528.  (Tr. 36, 37; Commission Ex. B).
48. Enforcement Officer Myers found the following violation:  
a. Battery securing device missing or defective.

49. On April 27, 2010, at approximately 9:57 a.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX42100, Vehicle Identification No. 2FAHP71W43X148187.  (Commission Ex. D).
50. Field Supervisor Zinczenko found the following violations:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

b. Fuel tank filler cap missing.

51. On April 27, 2010, at approximately 10:15 a.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Myers inspected the Respondent’s 2002 Ford taxi, bearing Pennsylvania License No. TX46361, Vehicle Identification No. 2FAFP71W72X129106.  (Tr. 37; Commission Ex. B).
52. Enforcement Officer Myers found the following violation:  
a. Meter improperly calibrated resulting in a fare which is lower than the tariff rate on file with the Commission.

53. On April 27, 2010, at approximately 10:32 a.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Enforcement Officer Miller inspected the Respondent’s 2003 Ford taxi, bearing Pennsylvania License No. TX40385, Vehicle Identification No. 2FAHP71W43X198295.  

54. Enforcement Officer Miller found the following violation:  
a. Missing wheel cover.

55. On April 27, 2010, at approximately 11:12 a.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2004 Ford taxi, bearing Pennsylvania License No. TX40397, Vehicle Identification No. 2FAHP71W24X155351.  (Tr. 89; Commission Ex. A).
56. Field Supervisor Zinczenko found the following violation:  
a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.

57. On April 27, 2010, at approximately 1:14 p.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inpsected a certain 2002 Ford taxi, bearing Pennsylvania License No. TX42621, Vehicle Identification No. 2FAFP71W82X129096.  (Commission Ex. D).
58. Field Supervisor Zinczenko found the following violations:  

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission.  

b. Both front tires with two adjacent tread grooves with less than 2/32 inch tread.

59. On April 27, 2010, at approximately 1:52 p.m., at 5350 Belfield Avenue, Philadelphia, Philadelphia County, Pennsylvania, Field Supervisor Zinczenko inspected the Respondent’s 2004 Ford taxi, bearing Pennsylvania License No. TX45744, Vehicle Identification No. 2FAHP71WX4X119990.  (Commission Ex. D).
60. Field Supervisor Zinczenko found the following violation:

a. Meter improperly calibrated resulting in a fare which is higher than the tariff rate on file with the Commission. 
61. There are two rates on Respondent’s meters: Rate 1 and Rate 2.  Rate 1 is the rate authorized by the Philadelphia Parking Authority and Rate 2 is the rate authorized by the Commission (Tr. 17).  

62. Rostislav Kaminsky, the Respondent’s meter repair man testified that he has been fixing taxi meters since 1990 (Tr. 131).

63. When Mr. Kaminsky was working on medallioned taxicabs, he would fix the meters for about seventy-five percent (75%) of all of Philadelphia’s taxicabs on a yearly basis (Tr. 132).
64. Now Mr. Kaminsky does not fix the meters in medallion taxicabs because the PPA handles all those meters (Tr. 132).
65. Mr. Kaminsky was on site during the inspections on April 26 and 27, 2010, and any meters the Commission said were not calibrated correctly were repaired immediately without objection (Tr. 38).
66. Mr. Kaminsky programs the meters for Germantown with two rates, one rate for the City of Philadelphia, Rate 1 – PPA rates, and the other rate for operating outside of Philadelphia, Rate 2 the Commission rate (Tr. 141-143).

67. Under PUC regulation, the carrier is responsible for calibrating and sealing the meters, and that this is to prevent tampering by the driver or anyone else (Tr. 41, 42).
68. At the mile marker the meter should register $4.80 to comply with the Commission approved rate for Respondent.  The Commission-approved rate is Rate 2 on Respondent’s meters (Tr. 43,44).

DISCUSSION

Jurisdiction


Since the Respondent’s counsel raised the issue of jurisdiction during the hearing, he was allowed to file a motion concerning the Commission’s jurisdiction.
Motion



During the hearing Mr. Henry said, “And I think as a matter of good legal practice, I have to make a motion to dismiss this action on the basis that the Public Utility Commission doesn’t have jurisdiction to regulate the operations of Germantown taxicab.” 

(Tr. 165).  



The Respondent filed a Motion for Declaratory Order requesting that the Commission dismiss the complaint.  In the Motion the Respondent stated that “Germantown does not contend that the Commission lacks jurisdiction over this proceeding.  Rather, Germantown contends that the Commission has exclusive jurisdiction and regulatory authority over Germantown.”  Motion at ¶¶ 6, 7.  However, the Respondent requested that the Commission clarify this issue in the context of the present matter because the Philadelphia Parking Authority claims that the General Assembly gave it regulatory authority and jurisdiction over Germantown pursuant to Act 2004-94 (H.B. 2654).  Motion at 8.



The Respondent noted that Germantown Cab does not operate medallioned taxicabs and, as the undersigned found in a Recommended Decision that was adopted by the Commission in Pennsylvania Public Utility Commission v. Genco Services, Inc., t/a Cheldon Radio Cab Co., Inc., 1992 Pa.PUC LEXIS 40 (PUC Docket No. A-00106517C912), motor carriers with call or demand rights in territories that include a portion of Philadelphia are not subject to the requirements of the Medallion Act.  See also, Application of Penn Cab Company, PUC Docket No. A-00110733  Motion at 10.



The Respondent expressed concern about complying with conflicting regulations.  The Respondent has previously challenged the authority of Philadelphia Parking Authority (“PPA”) to regulate nonmedallioned cabs.  The Respondent specifically refers to the rates that PPA requires versus the rates in its tariff which is filed with the Commission.  Motion at ¶¶ 21‑38.
Objections to the Motion


The Commission raised objections to the Motion for the following reasons:  the Respondent failed to provide a basis for the request to dismiss the complaint; BTS agrees with the Respondent that the Commission has jurisdiction over the Respondent; and it is irrelevant to this proceeding whether the Commission has concurrent or exclusive jurisdiction over the Respondent.  Objection at 1.

Ruling



It is clear that the Commission has jurisdiction over the Respondent.  The Respondent has a certificate of public convenience to operate in the Commonwealth.  It submitted to the inspection, filed an answer and participated in the hearing.  Furthermore, now the Respondent is asserting that the Commission has exclusive jurisdiction.



The Respondent’s frustration concerning conflicting regulations is noted but that is not a reason to dismiss this complaint.  



The Respondent referred to the Recommended Decision of the undersigned that was adopted by the Commission in Pennsylvania Public Utility Commission v. Genco Services, Inc., t/a Cheldon Radio Cab Co., Inc., 1992 Pa.PUC LEXIS 40 (PUC Docket No. A‑00106517C912) which held that motor carriers with call or demand rights in territories that include a portion of Philadelphia are not subject to the requirements of the Medallion Act.  That case can be distinguished because the Commission had jurisdiction over medallioned and nonmedallioned taxicabs and the issue was which regulations should be applied.  In the instant case, the Respondent is asking the Commission to say that it has exclusive jurisdiction and effectively notify the PPA that it should no longer assert authority over the Respondent.  The Respondent has challenged PPA authority in other forums in the past.  The Commission is not required to make the determination that the Respondent is requesting.



Although no specific authority was mentioned for the Motion for a Declaratory Order, Section 331(f) of the Public Utility Code, 66 Pa.C.S. § 331 provides for declaratory orders.  That section reads as follows:

§ 331.  Powers of commission and administrative law judges. 

...
(f) Declaratory orders. --The commission, with like effect as in the case of other orders, and in its sound discretion, may issue a declaratory order to terminate a controversy or remove uncertainty.


This section indicates that declaratory orders are discretionary.  The Respondent has failed to provide compelling reasons for the issuance of a declaratory order.  Furthermore, the Respondent has failed to submit reasons for the matter to be dismissed.  



Accordingly, the Motion for a Declaratory Order is denied.  Consequently, there will be a ruling on the merits.

Complaint 


In this case, the Respondent was charged with violating several regulations.  Although the Respondent’s address and principal place of business is 800 Chestnut Street, the inspections were conducted on Belfield Avenue where the vehicles are maintained.  The sections and the proposed penalty are as follows. 
The Respondent, by failing to display a Commission-issued complaint decal on its vehicle, violated 52 Pa. Code § 29.318.  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $50.00 per annual inspection.

The Respondent, by failing to have its vehicle marked with the number of its PUC certificate of public convenience, violated 52 Pa. Code § 29.71(a).  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $50.00 per annual inspection.  

The Respondent, by failing to have a properly secured rear seat, violated 52 Pa. Code § 29.403(9).  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $100.00 per annual inspection.  

The Respondent, by failing to have a trunk compartment clean and suitable for carrying passengers’ luggage, violated 52 Pa. Code § 29.403(4).  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $100.00 per annual inspection.  

The Respondent, by failing to have a properly functioning meter which properly charged for a second zone of service, violated 52 Pa. Code § 29.314(b)(6), § 29.314(b)(7), and § 29.316.  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $1,000.00 per vehicle, for a total proposed penalty of $2,000.00.

That the Respondent, by not having tires in safe operating condition installed, violated 52 Pa. Code § 29.402(1) and 67 Pa.C.S. § 175.65(a).  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $100.00 per vehicle, for a total proposed penalty of $200.00.

That the Respondent, by having an improperly functioning door, violated 52 Pa. Code § 29.402(2) and 67 Pa.C.S. § 175.77(f).  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $100.00.

That the Respondent, by failing to have a secured battery in its vehicle while in operation, violated 52 Pa. Code § 29.402(1) and 67 Pa.C.S. §175.66(n).  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $100.00 per vehicle for a total proposed penalty of $300.00.

That the Respondent, by failing to have a complete matching set of wheel covers on its vehicle, violated 52 Pa. Code § 29.403(7).  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $100.00 per annual inspection.

That the Respondent, by having its meter regulated so that a lower rate is charged than the current tariff rates on file with this Commission, violated 52 Pa. Code §§ 29.314(b)(6) and 29.316.  The Bureau of Transportation and Safety Motor Carrier Services and Enforcement’s Prosecutory staff’s proposed civil penalty for this violation is $250.00.



The burden of proof is on the utility to show that its service and facilities are adequate, efficient, safe, reasonable and in compliance with the Commission’s regulations and orders. 66 Pa. C.S. § 315(b), (c). 



There was extensive testimony from the Enforcement Officers and the Respondent’s witnesses about the rates under the Respondent’s tariff filed with the Commission and the PPA rates for medallioned taxicabs.  In addition, the Respondent did have Mr. Kaminsky, the meter repairman present during the inspection.  The evidence in the record indicates that he fixed any meter that resulted in a violation.  



The Respondent did not deny any of the violations mentioned in the complaint.  It just provided evidence to show how hard it was to comply with conflicting regulations regarding the meters and the decals.



BTS did not suggest a reduction in any of the proposed penalties.  



The parties did not discuss the Rosi criteria.



In Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000), the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  The Commission subsequently determined that all violations of the Public Utility Code and the Commission’s regulations, not just slamming cases, should be subject to review under the standards enunciated in Rosi.  Pennsylvania Public Utility Commission v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000).  



The first factor to be considered under the Policy Statement is whether the conduct at issue was of a serious nature, such as willful fraud or misrepresentation, or was merely administrative or technical errors.  52 Pa. Code § 69.1201(c)(1).  The Respondent’s action in this matter should not be deemed willful fraud or misrepresentation.  



The second factor to be considered under the Policy Statement is whether the resulting consequences of the conduct at issue were of a serious nature, such as personal injury or property damage.  52 Pa. Code § 69.1201(c)(2).  The inspections were conducted where the Respondent keeps its vehicles.  It is not clear how long the violations existed.  There was no evidence of a personal injury due to any of the violations. 


The third factor to be considered under the Policy Statement is whether the conduct at issue was intentional or negligent.  52 Pa. Code § 69.1201(c)(3).  It is clear from the testimony that the Respondent wanted to comply with the Commission’s regulations and inspection.  Therefore, the Respondent’s conduct in this case should be deemed unintentional.  



The fourth factor to be considered under the Policy Statement is whether the Respondent entity has made efforts to change its internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  52 Pa. Code § 69.1201(c)(4).  The Respondent does have a meter repairman to address the issue related to meters.  In addition, it does have internal inspections to comply with the Commission’s regulations.


The fifth factor to be considered under the Policy Statement relates to the number of customers affected and the duration of the violations.  52 Pa. Code § 69.1201(c)(5).  There is no evidence in the record concerning the number of customers affected or the duration of the violations since this was an annual inspection.  However, the record does reflect that fifteen of the violations were fixed immediately.


The sixth factor to be considered under the Policy Statement is the Respondent's compliance history.  52 Pa. Code § 69.1201(c)(6).  The record does not have information about the Respondent’s compliance history with the Commission.  



The seventh factor to be considered under the Policy Statement is whether the Respondent cooperated with the Commission’s investigation. 52 Pa. Code § 69.1201(c)(7).  In this case, the evidence in the record shows that the Respondent fully cooperated with the Commission’s staff during the annual inspection and subsequent follow-up inspections. 


The eighth factor to be considered under the Policy Statement is the amount of the civil penalty necessary to deter future violations.  52 Pa. Code § 69.1201(c)(8).  BTS proposed penalties in this matter.  The Respondent did not address this issue.  The undersigned finds that the proposed civil penalties will deter future violations that are within the Respondent’s control.


The ninth factor in the Policy Statement examines past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(9).  BTS usually suggests penalties based on its guidelines.  There is no evidence in the record to show that BTS did not follow its usual practices.  Therefore, this is consistent with prior decisions and is appropriate based upon the circumstances of this case.  



The tenth factor in the Policy Statement examines other relevant factors.  52 Pa. Code § 69.1201(c)(10).  There are no other relevant factors to examine. 

CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the parties and subject matter in this case.


2.
The Respondent failed to provide sufficient reasons for the issuance of a Declaratory Order.


3.
That the Respondent, by failing to display a Commission-issued complaint decal on its vehicle, violated 52 Pa. Code § 29.318.  



4.
That the Respondent, by failing to have its vehicle marked with the number of its PUC certificate of public convenience, violated 52 Pa. Code § 29.71(a).  



5.
That the Respondent, by failing to have a properly secured rear seat, violated 52 Pa. Code § 29.403(9).  



6.
That the Respondent, by failing to have a trunk compartment clean and suitable for carrying passengers’ luggage, violated 52 Pa. Code § 29.403(4).  



7.
That the Respondent, by failing to have a properly functioning meter which properly charged for a second zone of service, violated 52 Pa. Code § 29.314(b)(6), 
§ 29.314(b)(7), and § 29.316.  



8.
That the Respondent, by not having tires in safe operating condition installed, violated 52 Pa. Code § 29.402(1) and 67 Pa.C.S. § 175.65(a).  



9.
That the Respondent, by having an improperly functioning door, violated 52 Pa. Code § 29.402(2) and 67 Pa.C.S. § 175.77(f).  



10.
That the Respondent, by failing to have a secured battery in its vehicle while in operation, violated 52 Pa Code § 29.402(1) and 67 Pa.C.S. § 175.66(n)  



11.
That the Respondent, by failing to have a complete matching set of wheel covers on its vehicle, violated 52 Pa. Code § 29.403(7).  



12.
That the Respondent, by having its meter regulated so that a lower rate is charged than the current tariff rates on file with this Commission, violated 52 Pa. Code
 § 9.314(b)(6) and § 29.316.  

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Respondent’s Motion for a Declaratory Order dismissing this matter is denied.



2.
That the complaint filed by the Commission’s Bureau of Transportation and Safety against Germantown Cab Company at Docket No. C-2010-2175330 is sustained.



3.
That the Respondent shall pay a civil penalty of nine thousand nine hundred and fifty dollars ($9,950.00) as provided for in Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, by certified check or money order within thirty (30) days after service of the Commission’s Order and forwarded to:

Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265


4.
That the Respondent cease and desist from further violations of the Public Utility Code and the Commission’s regulations.



5.
That the record in this case be marked closed.

Date:
June 29, 2012




___________________________________








Cynthia Williams Fordham







Administrative Law Judge

� 	Due to the Commission reorganization the Bureau of Transportation and Safety is now the Bureau of Investigation and Enforcement.


� 	During cross-examination of Officer Culver, Respondent’s exhibit 1 was marked.  However, Respondent’s counsel only had one copy.  Additional copies were not provided and the exhibit was not admitted into evidence.
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