BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sylvia Rivera						:	
							:
	v.						:		F-2011-2265885
							:
PPL Electric Utilities Corporation			:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about September 26, 2011, Sylvia Rivera (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (Respondent) alleging that the Respondent “accused her of running up a bill” and that she could not have used that amount of electricity.  The Respondent filed an Answer denying the material allegations of the Formal Complaint.

By Hearing Notice dated January 12, 2012, the parties were notified that an Initial Hearing in this case was scheduled for the morning of March 12, 2012.  A Prehearing Order was issued on January 19, 2012, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se, and testified on her own behalf.  The Respondent was represented by counsel, and presented one witness.  The Complainant proffered no exhibits.  The Respondent proffered six (6) exhibits, four (4) were entered into the record.  The record closed on April 12, 2012.

FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent’s and receives electric service at 4427 Clover Road North, Tobyhanna, Pennsylvania 18346.
 
2. The Respondent is a jurisdictional utility providing electric service in Pennsylvania.

3. The Complainant does not live in the home and is trying to sell it.  N.T. 13, 23.

4. The Complainant installed a crawl space heater in 2004.  N.T. 9.

5. The Complainant has made no payments on her account since October 2011.  N.T. 15.

6.  Kevin George, a customer service representative, testified for the Respondent.

7. Kevin George visited the subject property in May 2011.  N.T. 25.

8. Kevin George determined that the crawl space heater was 5000 watts.  N.T. 26.

9. A 5000 watt heater has the capacity to use 3,600 kwh per 30-day period.  N.T. 28.

10. The crawl space heater was on when Kevin George visited.  Ruben, the Complainant’s brother-in-law, turned the heater off at the breaker.  N.T. 27.
11. In addition to the crawl space heater, the Complainant had 22 linear feet of baseboard heat with the capacity to use 3,960 kwh per 30-day period.  N.T. 28.

12. The highest usage reported for the Complainant was 2,309 kwh.  N.T. 28.

13. A meter was removed from the Complainant’s home on February 14, 2011 and tested; it tested 99.78 percent accurately.  N.T. 29.

14. The meter removed on February 14, 2011, did have a problem with failing to transmit to the Respondent, however, the Respondent is not looking to back bill for that usage.  N.T. 29-30.

15. Kevin George also performed a field test on the meter currently transmitting at the Complainant’s home and it tested at 100.23 percent accuracy.  N.T. 30.

DISCUSSION

Burden of Proof:

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Ms. Rivera’s complaint is that she believes she could not possibly use the amount of electricity she uses in her small home. The Complainant here alleges a billing dispute.  Therefore, the Complainant’s burden of proof is governed by Waldron v. Philadelphia Electric Co., 54 Pa. P.U.C. 98 (1980)   In Waldron, the Commission concluded that a complainant may establish a prima facie case by showing that:  (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  If the Complainant has submitted such evidence, the burden of going forward with evidence shifts to the Respondent.  If the Respondent fails to rebut the Complainant’s evidence, then the Complainant would prevail.  If the Respondent places into the record evidence to rebut the Complainant’s prima facie case, the burden of going forward with the evidence shifts back to the Complainant.  In order to satisfy the burden of proof, the Complainant must rebut the Respondent’s evidence by a preponderance of the evidence.  Although the burden of going forward with the evidence may shift from one party to another during a proceeding, the "burden of proof" never shifts.  It always remains on the Complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980)

The Commonwealth Court broadened the Commission’s ruling in Waldron in Milkie v. Pennsylvania Pub. Util. Com., 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie).  The Commonwealth Court held that the Commission’s requirement that the Complainant must establish certain specific elements in order to make out a prima facie case was too restrictive.  The Commonwealth Court ruled that even where the utility has presented evidence that it has tested the customer’s meter and found it to be accurate; the customer may prove his or her case by circumstantial evidence that the metered usage exceeded actual usage.  The Commission may consider the billing history of the account, any change in usage pattern or any other relevant facts or circumstances that come to light during the proceeding.  Bennett v Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v PECO Energy Co., Docket No. C-2010-2187197 (Order entered November 15, 2011).   This rule protects the Complainant from dismissal because of his inability to produce direct proof that the meter malfunctioned.   

As noted above, the burden of proof always remains with the Complainant and if the utility presents evidence that is co-equal or greater in weight than the Complainant’s, the Complainant will not have met his burden of proof.  The Commonwealth Court in Milkie emphasized that the mere proof by the utility that its measuring devices are accurate is no longer the sole determinant of whether there is a basis to a complaint of over billing.  Burleson v. Pennsylvania Pub. Util. Comm’n, 461 A.2d 1234 (Pa. 1983).

Ms. Rivera uses a 5000 watt space heater to keep her pipes from freezing, and has 22 linear feet of baseboard.  The home is vacant and is for sale; therefore the number of inhabitants has not changed.

Kevin George, a customer service representative, testified for the Respondent.  Kevin George visited the subject property in May 2011.  N.T. 25.  Kevin George determined that the crawl space heater was 5000 watts.  N.T. 26.  A 5000 watt heater has the capacity to use 3,600 kwh per 30-day period.  N.T. 28.  The crawl space heater was on when Kevin George visited.  Ruben, the Complainant’s brother-in-law, turned the heater off at the breaker.  N.T. 27.

The testimony presented by the company shows that without a doubt, the 5000 watt space heater has the capacity to use 3,600 kwh per month.  N.T. 28.  The 22 linear feet of baseboard heat has the capacity to use an additional 3,960 kwh per month.  N.T. 28.  Ms. Rivera has never had a bill using more than 3,600 kwh, therefore it appears that most of the usage is simply from the space heater she uses to keep her pipes from freezing.  N.T. 28.  There are no anomalies in the pattern of usage.  The usage is consistently higher in the cold months than in the warm months when she has the heater turned off.  Ms. Rivera failed to meet the Waldron  or Milkie prima facie requirements.  
Additionally, Ms. Rivera has had two meters; both were tested and both tested within PUC parameters.  N.T. 30-31.  The first meter taken out, and while it had been recording accurately, it was not transmitting accurately, and as a courtesy, the company is not back billing Ms. Rivera for that usage.  N.T. 29-30.

[bookmark: _GoBack]No watt-hour meter which has an error in registration of more than 2% at light load or heavy load may be placed in service or allowed to remain in service without adjustment.  52 Pa. Code § 57.20(c).  The removed meter and the current meter both tested within the 2% allowance.  The facts in this case bear out the validity of the reported usage and Ms. Rivera has failed to make a prima facie case, therefore, her complaint is denied and will be dismissed in the ordering paragraphs below.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	The Complainant failed to meet her burden of proof.



ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Sylvia Rivera is denied and dismissed.

2. That the Secretary’s Bureau shall mark Docket No. F-2011-2265885 closed.


Date:	July 10, 2012						__________________________
								Ember S. Jandebeur
								Administrative Law Judge
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