PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265

Public Meeting held July 19, 2012

Commissioners Present:

	Robert F. Powelson, Chairman
	John F. Coleman, Jr., Vice Chairman
	Wayne E. Gardner
	James H. Cawley
	Pamela A. Witmer



Dale Sattar 								                C-2011-2268119

	v. 									     

Aqua Pennsylvania, Inc.


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are: (1) the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley issued on January 31, 2012; (2) the Exceptions thereto filed by Dale Sattar (Complainant) on February 29, 2012;[footnoteRef:1] and (3) the Reply Exceptions filed by Aqua Pennsylvania, Inc. (Aqua or Respondent) on April 2, 2012.[footnoteRef:2]  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision. [1: 	 	In his cover letter dated February 26, 2012, which accompanied his Exceptions, the Complainant states that he did not receive the Initial Decision until February 25, 2012.  Accordingly, we will grant an extension of time to the Complainant, nunc pro tunc, to file his Exceptions by February 29, 2012, consistent with 52 Pa. Code § 1.2.]  [2:  	By Secretarial Letter dated March 29, 2012, Aqua received an extension of time to April 2, 2012, within which to file Reply Exceptions.  ] 


History of the Proceeding

The Complainant filed a Formal Complaint with the Commission against Aqua on October 11, 2011, alleging that Aqua’s monthly customer charge of $17.56 is unjust and unreasonable because it exceeds his average monthly commodity charge of approximately $4.00 by over 400%.  The Complainant also pointed out that a high customer charge acts as a disincentive to conserve water, since reducing consumption would have only a minimal impact on a customer’s bill.  As relief, the Complainant requested that the Commission cap Aqua’s customer charge for senior citizens at 100% of the customer’s commodity cost.  “That means that I would pay an additional 100% [of] the cost of water for [the] customer charge instead of 440% [of] the cost of water as is the case currently.”  Complaint at 8.

On November 10, 2011, Aqua filed an Answer and New Matter, averring that the Complainant previously filed a complaint objecting to the customer charge in Aqua’s 2009 rate increase proceeding (2009 Complaint).  Aqua argued that, because the Commission dismissed his 2009 Complaint, the instant Complaint is barred by the doctrines of res judicata and collateral estoppel.[footnoteRef:3]  Answer at 4. [3:  	Pennsylvania PUC v. Aqua Pennsylvania, Inc., Docket No. 
R-2009-2132019 et al. (Order entered June 16, 2010) at Ordering Paragraph No. 39 (dismissing the Formal Complaint filed by Mr. Sattar at Docket No. C-2010-2150570).] 


Aqua also filed Preliminary Objections on November 10, 2011.  In its Preliminary Objections, Aqua referred to a second complaint filed by Mr. Sattar against Aqua’s customer charge that was dismissed by a Commission Order entered on July 28, 2011 (2010 Complaint).[footnoteRef:4]  Aqua requested that the Commission grant its Preliminary Objections and dismiss the instant Complaint on the grounds that it is barred by the doctrine of res judicata.  Preliminary Objections at 5.  [4:  	Sattar v. Aqua Pennsylvania, Inc., Docket No. C-2010-2169756 (Order entered July 28, 2011).] 


On November 21, 2011, the Complainant filed a Reply to Aqua’s Preliminary Objections, denying that the instant Complaint raises the same issues that were addressed by the Commission in his earlier complaint proceedings.  On November 28, 2011, the Complainant filed a Reply to Aqua’s New Matter, arguing that Aqua’s New Matter raises the “same false statements, legal mumbo jumbo, and attempts to muddy the water” as Aqua’s Preliminary Objections.  Reply at 1.  The Complainant again argued that the instant Complaint has nothing to do with his earlier complaints.

In his Initial Decision issued on January 31, 2012, ALJ Buckley granted Aqua’s Preliminary Objections and dismissed the Complaint on the basis that the instant Complaint is barred by the doctrine of res judicata.  I.D. at 5.  Exceptions and Reply Exceptions were filed as above noted.  

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.   

In his Initial Decision, ALJ Buckley made eight Findings of Fact and reached eleven Conclusions of Law.  I.D. at 2-3, 6-7.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.
 
Legal Standards

The rules regarding preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

1. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

1. Insufficient specificity of a pleading.

1. Legal insufficiency of a pleading.

1. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

1. Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).  In this case, Aqua contends that the Complaint is a legally insufficient pleading.

Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69 (July 18, 1994).  When considering preliminary objections, the Commission must determine:

. . . whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).


Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  

Additionally, in considering preliminary objections, the Commission may not rely upon the factual assertions of the moving party, but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  In this case, the Commission must view the Complaint in the light most favorable to the Complainant, and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors, supra.



Positions of the Parties

In his Exceptions, the Complainant argues that the ALJ’s conclusion that the instant Complaint raises the same issues as those raised in his 2009 Complaint is incorrect.  The Complainant argues that “[t]he Complaint about the rate increase was just that – to oppose a general rate increase for all the customers.  The present case does not have anything to do with [the] rate increase and in fact [there is] no resemblance.”  Exceptions at 1.  The Complainant reiterates the points made in his Complaint, and states that he is trying to perform a public service by remedying an injustice.

In its Reply Exceptions, Aqua argues that Mr. Sattar’s 2009 Complaint raised the issue of the customer charge and was dismissed by the Commission, and that Mr. Sattar’s 2010 Complaint regarding the customer charge also was dismissed.  Aqua R.Exc. at 3.  Aqua argues that the Complainant has failed to explain how the instant Complaint is not identical to his 2009 Complaint, and that the Complainant has offered nothing more than his opinion that he disagrees with the ALJ’s Initial Decision.  Id.  In addition, Aqua argues that certain impertinent and slanderous verbiage in the Complainant’s Exceptions should be stricken.  Id. at 4.

Disposition

After review, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  We find that the ALJ’s granting of Aqua’s Preliminary Objections was correct even though Mr. Sattar is a pro se Complainant.  In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993), we held that, in the normal course, we would not dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  The concern was expressed that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  There are some cases, such as this one, where we find that a hearing would not enable the Complainant to better explain his position or provide additional facts that would alter the inevitable result that the Complaint must be dismissed.  See, Vata v. Philadelphia Gas Works, Docket No. C-2009-2149960 (Order entered August 24, 2010).  On this basis, we distinguish Carlock from the case now before us.

The 2009 Complaint stated that “the monthly customer charge is outrageous and should be decreased significantly.”  Complaint at 5.  Mr. Sattar’s three-page Attachment to his 2009 Complaint was devoted almost exclusively to Aqua’s customer charge, specifically to Mr. Sattar’s arguments why the customer charge was excessive.  In addition, Mr. Sattar filed a Letter informing the ALJ in that proceeding that he opposed the terms of the proposed settlement of Aqua’s rate case, which again was devoted almost exclusively to the reasonableness of Aqua’s customer charge.  The Complainant’s 2009 Complaint was dismissed.  Pennsylvania PUC v. Aqua Pennsylvania, Inc., Docket No. R-2009-2132019 et al. (Order entered June 16, 2010) at Ordering Paragraph No. 39.  Mr. Sattar again challenged Aqua’s customer charge in his 2010 Complaint, which also was dismissed by the Commission.  Sattar v. Aqua Pennsylvania, Inc., Docket No. C-2010-2169756 (Order entered July 28, 2011).

	 	Because the merits of the Complainant’s arguments regarding Aqua’s customer charge twice have been addressed and dismissed by the Commission, we conclude that the ALJ’s dismissal of the instant Complaint on the grounds of res judicata was correct.  The doctrine of res judicata prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  In order for the doctrine to apply, all of the following four requirements must be met:  (1) identity of issues; (2) identity of causes of action; (3) identity of persons and parties to the action; and (4) identity of the quality or capacity of the parties.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313 (Pa. Super. 1983).  In this case, the ALJ correctly concluded that the four requirements have been satisfied, and that the Complaint is barred by the doctrine of res judicata.  I.D. at 5.  Accordingly, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.[footnoteRef:5] [5: 	We shall not grant Aqua’s request in its Reply Exceptions that certain language in the Complainant’s Exceptions be stricken.  The Complainant is entitled to his personal opinions about Aqua and the Commission, and the colorful language he used to express his opinions is not so scandalous as to require that it be stricken. ] 


Conclusion

Since the issues raised by the instant Complaint previously have been adjudicated by the Commission, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Dale Sattar on February 29, 2012, to Administrative Law Judge Dennis J. Buckley’s Initial Decision issued on January 31, 2012, are denied.

2.	That Administrative Law Judge Dennis J. Buckley’s Initial Decision issued on January 31, 2012, is adopted to the extent consistent with this Opinion and Order.

3.	That the Preliminary Objections filed by Aqua Pennsylvania, Inc. on November 10, 2011, are sustained, and the Complaint filed on October 11, 2011, by Dale Sattar against Aqua Pennsylvania, Inc. is dismissed.

4.	That the proceedings at Docket No. C-2011-2268119 shall be marked closed.
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							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary
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