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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO), filed on April 12, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued March 23, 2012, in the above-captioned proceeding.  Replies to Exceptions have not been filed.  For the reasons set forth herein, we shall grant PECO’s Exceptions, in part, deny PECO’s Exceptions, in part, and modify the Initial Decision, consistent with this Opinion and Order.   


History of the Proceeding

On July 30, 2010, William Diedrich (Complainant) filed a Formal Complaint (Complaint) against PECO, alleging that the electric meter was broken, PECO did not respond to fix it in a timely manner, and that PECO then charged him late fees.  The Complainant also alleged that he should not have to pay as much to PECO because PECO took so long to fix the problem and to rebill him.  

On August 24, 2010, PECO filed an Answer, in which it admitted that its meter was defective but denied that its budget billing adjustments were improper.  

		On February 10, 2011, the Office of Administrative Law Judge (OALJ) issued a Hearing Notice, scheduling an initial hearing for March 10, 2011.  On February 16, 2011, ALJ Cynthia W. Fordham issued a Prehearing Order addressing procedural matters.
  
		On February 16, 2011, ALJ Fordham received a facsimile from the Complainant requesting a continuance and a telephonic hearing.  On February 24, 2011, ALJ Fordham sent correspondence to the Parties indicating that the Complainant’s request would be denied unless he provided additional information in support of his request.  On March 1, 2011, the Complainant indicated, in writing, that he needed a telephonic hearing because he could not afford a day off from work.  On March 1, 2011, ALJ Fordham issued a second Prehearing Order in which she converted the in-person hearing scheduled for March 10, 2011, into a telephonic hearing.

The initial telephonic hearing was held, as scheduled, on March 10, 2011.  The Complainant appeared pro se and testified on his own behalf.  PECO was represented by counsel, presented the testimony of two witnesses, and offered four exhibits that were admitted into evidence.  The transcript of the hearing consists of sixty-nine pages.  

On February 7, 2012, the OALJ issued a Judge Change Notice authorizing Administrative Law Judge Katrina L. Dunderdale to issue a decision in this matter.  On February 21, 2012, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record.

In the Initial Decision, issued on March 23, 2012, the ALJ sustained the Complaint, in part, denied the Complaint, in part, and directed that PECO pay a civil penalty of $1,000.  As previously noted, PECO filed Exceptions on April 12, 2012. 

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

ALJ Dunderdale made twenty Findings of Fact and reached five Conclusions of Law.  I.D. at 2-6, 15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In the Initial Decision, the ALJ sustained, in part, the Complainant’s high bill complaint.  The ALJ concluded that the evidence showed that PECO’s meter was defective in May 2009 and, as a result, PECO overcharged the Complainant for electric services it supplied from October 2008 to May 2009.  I.D. at 9, 12.  The ALJ stated that PECO should have tested the meter after its removal in May 2009, because this would have proven the meter was not defective, and in a high bill investigation, PECO was on notice that the issue of a defective meter was paramount.  She reasoned that, because the meter was solely in PECO’s control and possession, there was a negative inference to be drawn from PECO’s failure to test the meter and produce the test results at the hearing. Id. at 10.          

The ALJ also found that PECO’s actions in telling the Complainant not to make a payment until he received the Utility Report, which PECO did not issue until October 2009, caused the Complainant to build up an arrearage on his account.  Id. at 11, 12.  She further found that PECO failed to provide reasonable and adequate service under Section 1501 of the Code, 66 Pa. C.S. § 1501, when it delayed multiple times in handling the high bill investigation.  Id. at 12.  The ALJ stated that it took PECO six months to complete the high bill complaint investigation.  Id. at 11.  The ALJ analyzed the Commission’s Policy Statement at 52 Pa. Code § 69.1201 (Policy Statement), which sets forth ten factors that we may consider in evaluating whether a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.  Based on her analysis, the ALJ concluded that a civil penalty of $1,000 was appropriate.  Id. at 12-15. 
   
Moreover, the ALJ denied the Complaint, in part, on the basis that PECO provided an adjustment of the Complainant’s bills that was reasonable and adequate under the circumstances.  Id. at 12.  She noted that PECO determined what the Complainant’s electricity consumption most likely was based on the historical record of the Complainant’s consumption in the previous year over the same months and made a percentage reduction in the Complainant’s bills based on that assumption.  She additionally found that the Complainant did not meet his burden of proving that the late charges assessed by PECO were assessed in error.  Id. at 11. 

In its first Exception, PECO avers that the Initial Decision misstates the length of time it took PECO to complete the high bill investigation.  PECO submits that the record shows the high bill investigation was actually completed in five weeks, not six months as stated in the Initial Decision.  It states that the ALJ incorrectly looked at the date that the Complainant contacted PECO to request a high bill investigation, April 20, 2009, as the start of the dispute and the date that the utility report was issued, October 26, 2009, as the closing date of the dispute.  Exc. at 5.  PECO believes that the ALJ’s conclusions resulted in the improper finding that PECO was untimely in its response to the high bill complaint and that PECO failed to provide reasonable and adequate customer service.       

According to PECO, the high bill investigation was completed during PECO’s field investigation on May 28, 2009, as shown in PECO Exhibit 7.  PECO states that the results of the investigation and the rebilling remedy were conveyed orally to the Complainant by a PECO employee at that time and that the Complainant indicated that he was satisfied.  As such, PECO believes that it was not required to issue a written utility report at that time pursuant to 52 Pa. Code § 56.151.  Id. at 6.  

PECO additionally indicates that another PECO employee issued a further oral utility report to the Complainant on June 22, 2009, to again explain the results of the investigation and the rebilling remedy.  PECO states that, as demonstrated by PECO Exhibit 1, the rebilling was effectuated in PECO’s billing system on August 26, 2009, and resulted in the Complainant’s charges for the period from October 2008 through May 2009 being reduced from $1,379.15 to $762.22.  PECO avers that, at some point after the rebill, the Complainant disputed the amount of the rebill.  As a result, PECO explained the rebilling to the Complainant orally on multiple occasions and then issued a written utility report on October 26, 2009, which served to close that billing dispute.  Id. at 7.  

Based on our review of this issue, we find that the ALJ correctly determined that PECO failed to provide reasonable and adequate service under Section 1501 of the Code when it delayed multiple times in handling the high bill investigation.  While PECO did act in a reasonable manner by replacing the meter and communicating the rebilling remedy to the Complainant during its field investigation on May 28, 2009, it did not effectuate the rebilling remedy until August 26, 2009, four months after the Complainant initially contacted PECO to request that it conduct a high bill investigation.  Moreover, the written utility report was not issued until October 26, 2009, six months after the Complainant’s initial contact with PECO.  In the meantime, the Complainant built up an arrearage on his account from August 2009 to October 2009, because, according to the Complainant’s testimony, PECO advised him in July 2009 not to send in any payments until the matter with the electric meter was resolved.  Tr. at 8.  PECO did not present any evidence to refute the Complainant’s testimony on this issue.  It was not until the utility report was issued that PECO informed the Complainant of the amount due on his account in order to avoid delinquency.  PECO Exhibit 5.  Accordingly, we shall deny PECO’s first Exception.    

In its second Exception, PECO states that the Initial Decision’s “negative inference” as a basis for factual findings of a defective meter and overbilling is improper.  PECO avers that the Complainant did not provide any evidence, actual or circumstantial, that the meter was defective or that the billing was improper.  Id. at 8.  PECO explains that the meter could not be tested by the field representative because the digital display was not visible.  It further explained that the meter itself was not defective and was sending actual consumption readings to PECO, but that the digital display was defective and was therefore replaced.  Id. at 9.  

PECO additionally avers that the Complainant did not satisfy any of the criteria for establishing a prima facie case of a high bill.  According to PECO, the Complainant did not demonstrate any marked increase in his bills for a specific period or explain any changes in usage patterns.  PECO submits that the Complainant’s account activity statement demonstrated that the Complainant’s consumption patterns were fairly consistent between 2008 and 2010, and no period reflects an abnormally high usage.  It asserts that the ALJ’s reliance on the lack of a meter test alone as the basis for concluding that the Complainant was overbilled conflicts with the Commission’s established legal standards for resolving high bill complaints.  Id. at 10.  Furthermore, PECO believes that, as a factual matter, the ALJ’s finding that the Complainant’s meter was malfunctioning and that the Complainant was overbilled is moot because the ALJ concluded that PECO’s rebilling remedy was a reasonable response to the problem.  Id. at 11.

Based on our review of the record in this proceeding, we have determined that the Complainant did not present enough evidence to establish a prima facie case to show that his bills were unreasonably high.  The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011). 

		  Aside from his testimony that he believed his bills were higher than they should have been, the Complainant did not present any evidence to show a marked increase in his bills during a specific period of time, that his pattern of usage had changed, or any other relevant facts or circumstances to show that his bills were unreasonably high.  Additionally, there is no conclusive evidence in the record to demonstrate that PECO’s meter was not registering the correct consumption readings.  PECO presented credible testimony that, while the digital display on the meter was defective, the meter was sending actual consumption readings to PECO.  Tr. at 25.  In any case, we believe that PECO has adequately resolved the billing dispute by reducing the Complainant’s bills for the period from October 2008 through May 2009 based on an estimate of how much electricity the Complainant used during a similar time period from October 2007 through May 2008.  Tr. at 25, 42-43; PECO Exhibits 3, 5, and 7.  For these reasons, PECO’s second Exception is granted.
                      
In its third Exception, PECO avers that the ALJ incorrectly concluded that the arrearage on the Complainant’s account was caused by PECO.  PECO states that, although the Complainant claims that he always sent a payment to PECO, this claim is contradicted by PECO’s Exhibit 1, the Complainant’s account activity statement, which shows that the Complainant did not make payments between August and October 2009. Id. at 11-12.  PECO further states that the Complainant’s claim that he made payments despite being told by a PECO representative not to send in any payments has no independent collaboration and is not credible.  According to PECO, the evidence reflects that the Complainant’s account balance accrued because he continued to pay $301 per month even though he was aware that he was no longer on budget billing and his usage was greater than $300 per month, and he did not make any payments on his account between August and October 2009.  Id. at 12.  

As we previously stated, we believe the Complainant built up an arrearage on his account between August and October 2009, because PECO advised him in July 2009 not to send in any payments until the matter with the electric meter was resolved.  Tr. at 8.  We find the Complainant’s testimony to be credible, particularly because the Complainant’s account activity statement reflects that the Complainant had been consistently paying his budget bill amounts in the months leading up to August 2009.  The Complainant’s account activity statement supports the Complainant’s position that he stopped making payments after speaking with a PECO representative in July 2009 and began making payments again in November 2009 after receiving the utility report from PECO.  PECO Exhibit 1.  While there appears to be some confusion regarding whether or not the Complainant should have been paying budget bills or regular bills during this time period, the only time period during which the Complainant did not make any payments was from August through October 2009.  PECO did not present any evidence to refute the Complainant’s testimony on this issue.  As such, we shall deny PECO’s third Exception.     
      
In its fourth Exception, PECO asserts that a civil penalty is not warranted in this case.  PECO states that the ALJ’s finding that it provided unreasonable service is based on the unsupported conclusion that it did not complete the high bill investigation in a timely manner.  It also states that seven of the ten criteria in the Policy Statement for imposing a civil penalty have not been satisfied.  Id.  Further, PECO believes that the ALJ’s conclusions regarding the three criteria she relied upon to recommend a civil penalty are unwarranted.  PECO specifically disagrees with the ALJ’s conclusion that the consequences of its actions were serious because they resulted in overcharging the Complainant and causing the Complainant to accumulate an arrearage on his account.  PECO avers that there is no evidence that it overcharged the Complainant and that, in any event, it rebilled the Complainant as a courtesy so that any billing issues were corrected before the Complaint was filed.  PECO also avers that the ALJ’s finding of “intentional conduct” is based on an incorrect understanding of the length of the high bill investigation and should, therefore, be rejected by the Commission.  Id. at 13.  

We find that PECO’s Exception has some merit as we do not believe the facts in this case warrant a $1,000 civil penalty based on our evaluation of the criteria in the Policy Statement.[footnoteRef:1]  While we agree with the ALJ that PECO’s delays in handling the high bill investigation constituted unreasonable service and contributed to the Complainant’s arrearages from August through October 2009, we do not believe that PECO’s actions were intentional.  PECO replaced the meter when it conducted its field investigation, communicated with the Complainant throughout the high bill investigation, and reduced the Complainant’s bills for the time period of August through October 2009.  Additionally, the evidence in this case does not support a finding that the Complainant’s bills were unreasonably high.  Based on our evaluation of the criteria, in view of the violations we have found, we find that a civil penalty of $250 is more appropriate.[footnoteRef:2]                                                                                   [1:  	The ten criteria set forth in the Policy Statement are discussed in detail on pages twelve through fifteen of the ALJ’s Initial Decision.   ]  [2:  	We note that PECO sent a check for $1,000 to the Commission on April 16, 2012.  That check will be returned to PECO as it was sent before this matter had concluded.     ] 

               
Conclusion

		Based upon our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall grant PECO’s Exceptions, in part, deny PECO’s Exceptions, in part, and modify the Initial Decision, consistent with this Opinion and Order.  We also direct that PECO shall pay a civil penalty of $250 within thirty days of the entry of this Opinion and Order; THEREFORE, 
		
IT IS ORDERED:

		1.	That the Exceptions of PECO Energy Company, filed on April 12, 2012, are granted, in part, and denied, in part, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued March 23, 2012, is modified, consistent with this Opinion and Order.  

		3.	That the Complaint filed by William Diedrich against PECO Energy Company at Docket No. F-2010-2191381 is sustained, in part, and denied, in part, consistent with this Opinion and Order.

		4.	That, within thirty days of the entry date of this Opinion and Order, pursuant to Section 3301 of the Public Utility Code, 66 Pa. C.S. § 3301, PECO Energy Company shall remit a civil penalty of $250 payable by check, money order, or certified funds, to:
Secretary
Pennsylvania Public Utility Commission
P.O. Box 3265
Harrisburg, PA, 17105-3265

5.	That a copy of this Opinion and Order shall be served upon the Financial and Assessment Chief, Office of Administrative Services.

		

6.	That this case shall be marked closed.    

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  July 19, 2012 
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