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Enoch Jerome								     F-2010-2196584

	v.

PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are:  (1) the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell issued on February 28, 2012; (2) the Exceptions filed by Enoch Jerome (Mr. Jerome or Complainant) on March 12, 2012; and (3) the Reply Exceptions filed by PECO Energy Company (PECO or Respondent) on March 28, 2012.  For the reasons stated below, we shall grant the Exceptions of the Complainant; reverse the Initial Decision; and sustain the Complaint.



History of the Proceeding

The Complainant filed a formal Complaint with the Commission on August 29, 2010, alleging that he told PECO that his service address was a residence when he opened his account, but that PECO improperly had been charging him a commercial rate for service supplied to his residence.[footnoteRef:1]  The Complainant requested that PECO credit his account with the difference between the residential rates that he should have been charged, and the higher commercial rates that he had paid.  Complaint at 5. [1:  	This Complaint is an appeal of a decision issued on August 12, 2010, by the Bureau of Consumer Services that dismissed Mr. Jerome’s informal complaint filed on April 2, 2010.  PECO Exh. 3. ] 


On September 20, 2010, PECO filed an Answer to the Complaint, denying that it improperly had billed the Complainant.  PECO averred that it reclassified the account from commercial to residential on February 22, 2010, four days after the Complainant notified the Company that the premise was a residence.  Answer at 1.  PECO noted that Section 11.3 of its Tariff states that it will not make any “Base Rate change retroactive” unless, in PECO’s sole judgment, it failed “to adequately respond to a customer’s request for assistance or modification at the time of such request.”  PECO also noted that Section 1312 of the Public Utility Code (Code), 66 Pa. C.S. § 1312, precludes the Commission from ordering retroactive relief for a period more than four years prior to the filing of a complaint.  PECO stated that it had no record of the Complainant notifying the Company that the premise was a residence prior to February 2010.  Id. at 1-2.  

 	An evidentiary hearing was held before ALJ Pell on November 14, 2011.  The Complainant appeared pro se.  The Respondent, which was represented by counsel, produced one witness, and introduced seven exhibits into the record.  On February 28, 2012, ALJ Pell issued his Initial Decision, in which he recommended that the Complaint be denied.  Exceptions and Reply Exceptions were filed as noted above. 
Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982) aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Pell made sixteen Findings of Fact and reached six Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

 	Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Background

The service address is the first floor front unit in a mixed-use, nine-unit building owned by the Complainant[footnoteRef:2] on West Erie Avenue in Philadelphia.  Sometime prior to 2000, the unit in question had been leased to commercial tenants, but it had been vacant for several years prior to the time that the Complainant opened his account with PECO.  N.T. at 10-12, 35.  The Complainant testified that he informed PECO that the unit was his residence at the time that he opened his account in February 2003.  N.T. at 8‑9, 25.  He testified that he used the public telephone in PECO’s building to open his account, and that the question of a commercial account never was raised.  N.T. at 12-13.   [2: 	There appears to be a question about the current title to the property; however, the ownership of the building is not relevant to the disposition of the Complaint.  N.T. at 22-24, 37.] 


For reasons that are unexplained on the record, the Complainant’s account was classified by PECO as a commercial account when it was opened.  From the time that the Complainant initiated service on February 10, 2003, until February 2010, the Complainant paid all of his bills for electric service in full each month without realizing that he was being charged a commercial rate.  The Complainant realized that he was being charged a commercial rate in February 2010, when he compared his bill to one issued to a residential customer who occupies another unit in the building.  N.T. at 14‑15, 25.  

On February 18, 2010, after the Complainant discovered that PECO was billing him at a commercial rather than a residential rate, he contacted PECO and informed PECO that his unit was a residence.  After PECO reviewed the Complainant’s billing history, PECO changed the Complainant’s account from commercial to residential on February 22, 2010, and has billed the Complainant at the residential rate since that time.  N.T. at 34.  

Because the Complainant believes that PECO owes him a credit for all of the years that he was billed at a commercial rate, he has not paid his electric bill since February 2010.  As of the date of the hearing, the Complainant’s account balance was $1,525.44.  N.T. at 44.  Prior to February 2010, he had paid his bill in full every month.  N.T. at 51; PECO Exh. 1.

ALJ’s Recommendation

 	The ALJ denied the Complaint in its entirety based on his finding that the Complainant had failed to prove by a preponderance of the evidence that PECO was responsible for the problem described in the Complaint, namely the classification of the Complainant’s account as a commercial account when service was initiated on February 10, 2003.  The ALJ concluded that the Complainant had not met his burden of proof because he “did not offer anything [beyond his testimony] to demonstrate that he requested the residential rate rather than the commercial rate.”  I.D. at 6.

Exceptions and Reply Exceptions

 In his Exceptions, the Complainant reiterates that he opened a residential account with PECO on February 10, 2003.  In addition, he states that he made a lot of on‑line payments over the years; that he always selected the “Residential Option” on PECO’s website; and that all payments via PECO’s website were accepted as residential payments.  Finally, he requests that PECO be required to produce copies of his prior bills and applicable billing rates, so that the Parties and the Commission are able to calculate the amount of the refund that is owed to him by PECO.

PECO’s Reply Exceptions state, in general terms, that the Complainant’s Exceptions provide no basis for reversing the ALJ’s Initial Decision.  R.Exc. at 4.  More specifically, PECO argues that the Complainant did not meet his burden of proving that PECO acted improperly when it established his account as a commercial account in 2003, and that the Complainant “provided no evidence whatsoever to support the allegation that he requested residential service from PECO when his account was initiated.”  Id. at 5.  PECO states that the Complainant’s references in his Exceptions to paying his bills on‑line has no support in the record, and even if it did, would not be probative of the issue of the service classification that he requested in 2003.  Because the property in question had always been classified as a commercial account, and because the Complainant’s bills indicated that he was being charged a commercial rate, PECO argues that “the Complainant provided no evidence at the hearing to allow for a conclusion that PECO acted improperly in connection with his account.”  Id. at 7.  Second, PECO characterizes the Complainant’s request for copies of his bills and PECO’s applicable billing rates as an untimely discovery request seeking information that may not be admitted into evidence unless allowed for good cause under 52 Pa. Code § 5.431 (relating to close of the record).  In conclusion, PECO argues that the ALJ properly dismissed the Complaint when the Complainant failed to produce evidence that PECO violated any law or rule in charging the Complainant the commercial rate.  Id. at 8.
Disposition

As stated above, the Complainant provided sworn testimony that he informed PECO that the unit was his residence at the time that he opened his account in February 2003, and that the question of a commercial account never was raised in his conversation with a PECO representative.  N.T. at 9, 12-13.  This testimony was not refuted by PECO’s sole witness, Ms. Tarpley, a senior regulatory assessor who is responsible for reviewing and addressing customer complaints, and who has no personal knowledge of the facts surrounding the opening of the Complainant’s account.  N.T. at 31-39.  PECO’s evidence concerning the classification of the account was limited to Ms. Tarpley’s testimony that PECO classified Mr. Jerome’s account as a commercial account at the time that it was opened.  N.T. at 33.  That, of course, is the gravamen of Mr. Jerome’s Complaint, and does not support an inference that the classification of his account in February 2003 as a commercial account was correct.  Significantly, Ms. Tarpley also testified that PECO requires an applicant for a new commercial account to complete an application for service.  However, PECO did not produce a copy of any such application that, according to its testimony, would have been required of the Complainant if he had opened a commercial account.  N.T. at 52.

The ALJ concluded that the Complainant had not met his burden of proof because he “did not offer anything [beyond his testimony] to demonstrate that he requested the residential rate rather than the commercial rate.”  I.D. at 6.  We disagree with this conclusion.  Sworn testimony is competent evidence and can provide a sufficient basis upon which to sustain a complaint.  In the instant case, Mr. Jerome provided detailed sworn testimony of the circumstances surrounding the opening of his account in 2003, including details of his use of a public telephone in PECO’s building.  There is no basis in the record to conclude that his testimony was not credible.  Mr. Jerome paid his bills for service in full and on time every month for seven years until this controversy arose, and there is no reason to conclude that he was not telling the truth at the hearing.  We also disagree with the implication that Mr. Jerome could not prove his case without producing a written document pertaining to the opening of his account in 2003.  It is clear from the record that PECO did not require Mr. Jerome to complete a written application at the time he applied for service, and that his application was accepted and processed over the telephone.  We will not require a customer to produce a copy of a non-existent document as a necessary element of meeting his burden of proof. 

It is undisputed that the service address is Mr. Jerome’s residence, and that his account incorrectly was classified as a commercial account.  PECO corrected the account classification from commercial to residential four days after this situation was brought to its attention in February 2010.  The Complainant’s sworn testimony that he told PECO that the service address was his residence when he opened his account in 2003 was not refuted on the record.  Accordingly, we will direct PECO to provide a refund to the Complainant, in the form of an account credit, of the difference between the residential rates[footnoteRef:3] that he should have been charged, and the commercial rates that he paid, together with interest at legal rate.  This is consistent with the relief we have provided in similar cases.  See, Kanowicz v. PPL Electric Utilities Corp., Docket No. C-20043915 (Order entered November 1, 2005); Fontana v. West Penn Power Company, Docket No. C-20030721 (Order entered October 28, 2004); DiMatteo v. West Penn Power Company, Docket No. F-8746927 (Final Order entered June 17, 1988).   [3:  	There was some discussion at the hearing of a request made by the Complainant sometime after February 2010 to reclassify his account a second time from Rate Schedule R to Rate Schedule R-H (Residential Heating Service).  This request remained unresolved as of the date of the hearing.  Because this issue was not raised in Mr. Jerome’s Complaint, it is not addressed in this Opinion and Order.  Accordingly, today’s directive should be interpreted as requiring a refund based on PECO’s Rate Schedule R, not Rate Schedule R-H.] 


In so ordering, we observe that PECO’s Tariff Rule 11.3, which is cited by PECO in its Reply Exceptions, is not controlling.  First, it applies to situations where: two or more base rates are available to a customer; the customer makes an initial selection; and then the customer changes his initial selection of a rate schedule.  In the instant case, the Complainant testified that he requested residential service when he opened his account.  This is not a case involving a customer who changed his initial selection of a rate schedule.  Second, Tariff Rule 11.3 states that PECO will not apply changes retroactively unless it failed to adequately respond to a customer’s request.  Tariff Rule 11.3 does not and cannot limit the Commission’s statutory authority to order refunds under Section 1312 of the Code.   

Because Section 1312 of the Code precludes us from ordering refunds of amounts paid more than four years prior to the filing of a complaint, our directive will pertain only to bills paid by the Complainant beginning on April 2, 2006, which is four years prior to the filing of his informal complaint with the Commission on April 2, 2010.  It is well settled that the filing of an informal complaint tolls the general, three-year statute of limitations under Section 3314 of the Code, 66 Pa. C.S. § 3314.  Duquesne Light Co. v Pa. PUC, 611 A.2d 370 (Pa. Cmwlth. 1992) (Duquesne); Maloney v. West Penn Power Co., Docket No. F-2010-2189973 (Order entered November 10, 2011).  The Court in Duquesne reasoned as follows:

Ratepayer should not have charged against him the period of time within which the PUC’s Bureau of Consumer Services investigated Ratepayer’s informal complaint.  This analysis is consistent with the PUC’s regulations which state that a ruling on an informal complaint is without prejudice to the complainant’s right to file and prosecute a formal complaint.  Furthermore, this analysis is consistent with the purpose underlying the informal complaint procedure which is to encourage settlements of utility billing disputes.  If the ability of a complainant to file a timely formal complaint were jeopardized by having attributed to him the length of time necessary for the PUC’s Bureau of Consumer Services to resolve the complainant’s informal complaint, a complainant would be reluctant to utilize the informal complaint procedure, and the efficacy of that procedure would be severely undermined.

611 A.2d at 383-384 (footnotes and citations omitted).  This rationale applies equally to Section 1312.  Similarly, the Commonwealth Court has held that ongoing litigation tolls the four-year statute of limitations applicable to refund proceedings under Section 1312,  LP Water and Sewer Company v. Pa. PUC, 722 A.2d 733 (Pa. Cmwlth. 1998), and the Commission has held that the appropriate four-year period under Section 1312 is measured from the date that an informal complaint is filed.  Baucant v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00970340 (Final Order entered January 28, 1998). Accordingly, we conclude that that operative date for the application of Section 1312 to this proceeding is the date that the Complainant filed his informal complaint with the Commission.

Conclusion

For the reasons stated above, we will grant the Exceptions filed by the Complainant, reverse the ALJ’s Initial Decision, and sustain the Complaint to the extent permitted by Section 1312 of the Code; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by Enoch Jerome on March 12, 2012, to the Initial Decision of Administrative Law Judge Christopher P. Pell issued on February 28, 2012, are granted to the extent consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on February 28, 2012, is reversed in accordance with this Opinion and Order.

3.	That the Complaint filed on August 29, 2010, by Enoch Jerome against PECO Energy Company is sustained to the extent consistent with this Opinion and Order.

4.	That, within thirty (30) days of the entry date of this Opinion and Order, PECO Energy Company shall provide the Complainant with copies of bills paid by the Complainant beginning on April 2, 2006, together with copies of the applicable residential rates that he should have been billed and copies of the applicable commercial rates that he paid. 

5.	That, within forty-five (45) days of the entry date of this Opinion and Order, PECO Energy Company shall provide a refund, in the form of an account credit, of the difference between the commercial rates paid by Enoch Jerome beginning on April 2, 2006, and the applicable residential rates that he should have been charged, together with interest at the legal rate.  

6.	That, within ten (10) days of providing the refund required by Ordering Paragraph No. 5, PECO Energy Company shall file a notice with the Secretary’s Bureau at this docket number, with a copy to Enoch Jerome, advising the Commission that it has complied with Ordering Paragraphs Nos. 4 and 5, above.


7.	That, if Enoch Jerome does not challenge the amount of the refund within ten (10) days after PECO Energy Company files the notice required by Ordering Paragraph 6, the Secretary’s Bureau shall mark this case closed.
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							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  July 19, 2012
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