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OPINION AND ORDER 


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Mimose Innocent (Complainant) filed on January 19, 2012,[footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ember S. Jandebeur, issued by the Commission on January 5, 2012.  PPL Electric Utilities Corporation (PPL) filed Replies to Exceptions on February 10, 2012.  For the reasons stated below, we shall deny the Complainant’s Exceptions.  [1: 	The Complainant’s Exceptions did not include a Certificate of Service.  As such, the Commission, by Secretarial Letter dated February 3, 2012, served a copy of the Exceptions on all Parties, noting that the Complainant filed timely Exceptions but failed to serve a copy of the Exceptions on the other Parties to the case.  In order to avoid prejudice to any Party, the Secretarial Letter indicated that February 3, 2012, was deemed to be the new deadline for the filing of Exceptions.] 


History of the Proceeding

On June 28, 2010, the Complainant filed a Formal Complaint with the Commission against PPL alleging that her electric bill was too high.  On July 21, 2010, PPL filed an Answer denying the material allegations of the Complaint.

By Hearing Notice dated July 11, 2011, the Parties were notified that an Initial Hearing in this case was scheduled for the morning of September 12, 2011.  The hearing date was later changed to August 11, 2011.  A Prehearing Order was issued on July 13, 2011, stating the date and time of the scheduled hearing and advising the Parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the Parties of applicable procedural rules.  I.D. at 2.

The hearing convened as scheduled.  The Complainant appeared pro se and proffered one exhibit that was entered into the record.  PPL was represented by counsel and proffered four exhibits that were entered into the record.  The record closed on October 12, 2011.  The hearing transcript consists of thirty-one pages.

As previously noted, Exceptions were filed by the Complainant on January 19, 2012,[footnoteRef:2] and Replies to Exceptions were filed by PPL on February 10, 2012. [2: 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that Exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a) in order to secure a just, speedy, and inexpensive determination.] 


Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made thirteen Findings of Fact and reached six Conclusions of Law.  I.D. at 2, 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The ALJ found that, due to the Complainant’s failure to make a good-faith effort to maintain more than twenty payment agreements, she is not eligible for another and, based upon the Code, has one year to satisfy her account arrearage.  I.D. at 5; 66 Pa. C.S. § 1405(b)(3).

The ALJ further explained that, pursuant to George Crawford v. National Fuel Gas, Docket No. C-20066348 (Order entered December 6, 2007) at 15, 16, it is Commission policy to exercise discretion only on behalf of those customers who have demonstrated some evidence of good-faith efforts to pay their utility bills, or who have experienced a significant change of circumstance outside of their control.  I.D. at 5.  The ALJ noted that that Chapter 14 of the Code provides the Commission with the authority to issue at least one payment arrangement and that the Commission is not required to issue subsequent payment arrangements, particularly where complainants have not made good-faith efforts to pay their utility bills.  Id.

		In her Exceptions the Complainant acknowledges that her arrearage is approximately $5,000 and that a substantial amount of that bill is from her generation supplier that was introduced to her by PPL.  She requests that the Commission grant her additional time to pay the outstanding charges because she is single person and the head of household with one income to provide for her family

In Reply, PPL asserts that the Complainant’s Exceptions are without merit.  PPL states that the Complainant’s Exception concerning her generation supplier is beyond the scope of the Formal Complaint and outside the testimony provided at trial.  R.Exc. at 1.  PPL submits that the Complainant never contested PPL’s alleged introduction to an Electric Generation Supplier or any improper billing by PPL either in her Formal Complaint or during the hearing.  R.Exc. at 2.  Accordingly, PPL asserts that this Exception should be dismissed.

In response to the Complainant’s request for additional time to pay her outstanding charges, PPL submits that the Complainant never disputed in this proceeding any of the factors used to determine the one-year pay-back period.  R.Exc. at 2.  PPL claims that the record is in this case is undisputed in that the Complainant’s household consists of three people with an annual income of $49,257.26, which pursuant to the Code, establishes a one-year time period over which the Complainant may have to repay her account arrearage.  Id.; 66 Pa. C.S. § 1405(b)(3). 

Based upon our review of the Complainant’s Exceptions and the record developed in this proceeding, we agree with the ALJ’s finding that, due to the Complainant’s failure to maintain multiple prior payment agreements with PPL and the Commission, she is not eligible for another payment agreement.

Moreover, while we agree with the ALJ’s decision that the Complainant was not entitled to another payment arrangement, we disagree with the reasoning in the Initial Decision on this issue.  In this regard, we note that the ALJ improperly relied on Crawford, supra.  Crawford does not apply to payment arrangements for active customers like the Complainant whose service was not terminated for non-payment.  Crawford at 15.  In this case, Section 1405(d) of the Code, 66 Pa. C.S. § 1405(d), is the applicable law that prohibits the Commission from establishing another payment arrangement for the Complainant.  Section 1405(d) provides that “[a]bsent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”  The record in this proceeding clearly shows that the Complainant has defaulted on more than twenty various payment arrangements including those that have been directed by the Commission’s Bureau of Consumer Services.  I.D. at 5, Conclusion of Law No. 5 at 6, PPL Exh. 3.  Further, the Complainant has not presented any evidence to demonstrate a change in income.  Accordingly, we shall deny the Complainant’s Exceptions.

Conclusion

Based upon our review of the Exceptions, the Initial Decision, and the record in this proceeding, we shall deny the Complainant’s Exceptions and modify the Initial Decision, consistent with this Opinion and Order; THEREFORE;

IT IS ORDERED:

1.	That the Exceptions of Mimose Innocent, filed on January 19, 2012, to the Initial Decision of Administrative Law Judge Ember S. Jandebeur, are denied. 

2.	That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued January 5, 2012, is modified, consistent with this Opinion and Order.  

3.	That the Complaint filed by Mimose Innocent on June 28, 2010, is dismissed.  

4.	That this case shall be marked closed.

[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)
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